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and no publicly held corporation has a 10 percent or greater ownership 

stake in it. 
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American Petroleum Institute (API) is a national trade associa-

tion that represents all segments of America’s natural gas and oil indus-

try. API’s nearly 600 members produce, process, and distribute most of 

the Nation’s energy, and participate in API Energy Excellence, which is 

accelerating environmental and safety progress by fostering new technol-

ogies and transparent reporting. API has no parent entity, and no pub-

licly held corporation has a 10 percent or greater ownership stake in it. 

AML Automotive Peoria, LLC, d/b/a Peoria Ford, is an Illinois-

based Ford dealership that sells light-duty vehicles to consumers and 

businesses. It has no parent corporation, and no publicly held corpora-

tion has a 10 percent or greater ownership stake in it. 

Baxter Ford, Inc. is a Nebraska corporation that operates a Ford 

dealership in Nebraska that sells cars, trucks, and SUVs to consumers 
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Celebrity Motor Cars, LLC, d/b/a Lexus of Route 10, is a New 

Jersey-based Lexus dealership that sells light-duty vehicles and trucks. 
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percent or greater ownership stake in it. 

Celebrity Motors of Toms River, LLC, d/b/a Celebrity Ford of 
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corporation has a 10 percent or greater ownership stake in it. 

Celebrity of Springfield, LLC, d/b/a BMW of Springfield, is a 
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Celebrity of Westchester, LLC, d/b/a Mercedes Benz of Goldens 

Bridge, is a New York-based Mercedes Benz dealership that sells light-

duty vehicles and trucks. It has no parent corporation, and no publicly 

held corporation has a 10 percent or greater ownership stake in it. 

Consumer Energy Alliance is a nonpartisan, nonprofit organiza-

tion advocating for balanced energy and environmental policies and re-

sponsible access to resources. It has no parent corporation, and no pub-

licly held company owns 10 percent or more of its stock. 
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Diamond Alternative Energy, LLC is a wholly owned direct sub-

sidiary of Valero Energy Corporation, a Delaware corporation whose com-

mon stock is publicly traded on the New York Stock Exchange under the 

ticker symbol VLO. 

Domestic Energy Producers Alliance is a nonprofit, nonstock 

corporation organized under the laws of the State of Oklahoma. It has no 

parent corporation, and no publicly held company owns 10 percent or 

more of its stock. 

Energy Marketers of America is a federation of 49 state and re-

gional trade associations representing energy marketers throughout the 

United States. EMA, which is incorporated under the laws of the Com-

monwealth of Virginia, has no parent corporation, and no publicly held 

company owns 10 percent or more of its stock. 

Gates Nissan LLC, d/b/a Gates Nissan, operates an automobile 

dealership in Richmond, Kentucky. It has no parent corporation, and no 

publicly held corporation has a 10 percent or greater ownership stake in 

it. 
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Illinois Corn Growers Association is an agricultural organiza-

tion. It has no parent companies, and no publicly held company has a 10 

percent or greater ownership interest in it. 

Iowa Corn Growers Association is an agricultural organiza-

tion. It has no parent companies, and no publicly held company has a 10 

percent or greater ownership interest in it. 

Kansas Corn Growers Association is an agricultural organiza-

tion. It has no parent companies, and no publicly held company has a 10 

percent or greater ownership interest in it. 

Kentucky Corn Growers Association is an agricultural organ-

ization. It has no parent companies, and no publicly held company has 

a 10 percent or greater ownership interest in it. 

Loquercio Automotive GOE, LLC, d/b/a Genesis of Elgin, is an 

Illinois-based Genesis dealership that sells light-duty motor vehicles to 

consumers and businesses. It has no parent corporation, and no publicly 

held corporation has a 10 percent or greater ownership stake in it. 

Loquercio Automotive Goshen, LLC, d/b/a Buick GMC of Go-

shen, is an Indiana-based Buick and GMC dealership that sells light-

duty vehicles to consumers and businesses. It has no parent corporation, 
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and no publicly held corporation has a 10 percent or greater ownership 

stake in it. 

Loquercio Automotive, Inc., d/b/a Elgin Hyundai, is an Illinois-

based Hyundai dealership that sells light-duty vehicles to consumers and 

businesses. It has no parent corporation, and no publicly held corporation 

has a 10 percent or greater ownership stake in it. 

Loquercio Automotive MCH, LLC, d/b/a Michigan City Hyun-

dai, is an Indiana-based Hyundai dealership that sells light-duty vehi-

cles to consumers and businesses. It has no parent corporation, and no 

publicly held corporation has a 10 percent or greater ownership stake in 

it. 

Loquercio Automotive MCK, LLC, d/b/a Michigan City Kia, is 

an Indiana-based Kia dealership that sells light-duty vehicles to con-

sumers and businesses. It has no parent corporation, and no publicly 

held corporation has a 10 percent or greater ownership stake in it. 

Loquercio Automotive South, Inc., d/b/a Honda City, is an Il-

linois-based Honda dealership that sells light-duty vehicles to consum-

ers and businesses. It has no parent corporation, and no publicly held 

corporation has a 10 percent or greater ownership stake in it. 
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Loquercio Automotive West, LLC, d/b/a Elgin Chrysler, is an 

Illinois-based Chrysler dealership that sells light-duty vehicles to con-

sumers and businesses. It has no parent corporation, and no publicly 

held corporation has a 10 percent or greater ownership stake in it. 

Michigan Corn Growers Association is an agricultural organ-

ization. It has no parent companies, and no publicly held company has 

a 10 percent or greater ownership interest in it. 

Missouri Corn Growers Association is an agricultural organi-

zation. It has no parent companies, and no publicly held company has a 

10 percent or greater ownership interest in it. 

National Corn Growers Association (NCGA) is a national 

trade association that represents nearly 40,000 dues-paying corn grow-

ers and the interests of more than 300,000 farmers who contribute 

through corn checkoff programs in their states. NCGA and its 50 affili-

ated state associations and checkoff organizations work together to sus-

tainably feed and fuel a growing world by creating and increasing op-

portunities for corn growers. NCGA has no parent entity, and no pub-

licly held corporation has a 10 percent or greater ownership stake in it. 
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Nebraska Corn Growers Association is an agricultural organ-

ization. It has no parent company, and no publicly held company has a 

10 percent or greater ownership interest in it. 

Ohio Corn and Wheat Growers Association is an agricultural 

organization. It has no parent company, and no publicly held company 

has a 10 percent or greater ownership interest in it. 

Raecom Holdings, LLC is a Delaware limited liability company 

that operates seven automobile dealerships in Texas and Louisiana sell-

ing light- and medium-duty vehicles to consumers and businesses. It has 

no parent entity, and no publicly held corporation has a 10 percent or 

greater ownership stake in it. 

South Dakota Corn Growers Association is an agricultural 

organization. It has no parent companies, and no publicly held company 

has a 10 percent or greater ownership interest in it. 

Tarver Motor Company, Inc., d/b/a Lake Charles Toyota, is a 

Louisiana-based corporation that operates a sales and service fran-

chised dealership, facility, and related operations. It has no parent cor-

poration and no publicly held corporation has a 10 percent or greater 

ownership stake in it. 
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Tennessee Corn Growers Association is an agricultural or-

ganization. It has no parent companies, and no publicly held company 

has a 10 percent or greater ownership interest in it. 

Texas Corn Producers Association is an agricultural organi-

zation. It has no parent companies, and no publicly held company has 

a 10 percent or greater ownership interest in it. 

Texas Farm Bureau is a nonprofit membership corporation. It 

has no parent companies, and no publicly held company has a 10 per-

cent or greater ownership interest in it.  

Valero Renewable Fuels Company, LLC is a wholly owned di-

rect subsidiary of Valero Energy Corporation, a Delaware corporation 

whose common stock is publicly traded on the New York Stock Exchange 

under the ticker symbol VLO.   
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STATEMENT IN SUPPORT OF ORAL ARGUMENT 

This case raises important questions about the National Highway 

Traffic Safety Administration’s automobile fuel-economy and heavy-duty 

fuel-efficiency standards. Petitioners respectfully submit that oral argument 

would help the Court resolve the issues presented.   
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INTRODUCTION 

This case arises from the Biden administration’s whole-of-govern-

ment campaign to electrify the nation’s vehicle fleet. To that end, Presi-

dent Biden vowed to wield the “full authority of the executive branch” to 

“ensur[e] 100% of new sales for light- and medium-duty vehicles will be 

electrified.”1 Petitioners challenge one front in that campaign: a National 

Highway Traffic Safety Administration (NHTSA) rule that sets fuel-econ-

omy standards so stringent that they can be met only by phasing out con-

ventional internal-combustion-engine vehicles in favor of electric ones. 

NHTSA’s rule is unlawful several times over, but its core flaw is 

straightforward: Congress never authorized NHTSA (or any other 

agency) to effectively mandate electric vehicles. Just the opposite: Con-

gress expressly prohibited NHTSA from considering electric vehicles 

when setting automobile fuel-economy standards, but allowed automak-

ers to count any electric vehicles they voluntarily produce toward compli-

ance with the standards. Congress took that approach because it wanted 

electric vehicles to be a compliance option, not a regulatory mandate. And 

 
1 DNC, The Biden Plan for a Clean Energy Revolution and Environmental 
Justice, tinyurl.com/4j5hz9s5 (last visited Nov. 11, 2024). 
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when Congress later charged the agency with developing a fuel-efficiency 

improvement program for heavy-duty vehicles, it left electric vehicles out 

of the program entirely. 

NHTSA, however, is determined not to let these limits on its statu-

tory authority stand in its way. So it reads exceptions into the statute 

that are not there, to seize a power that Congress did not grant it, in 

service of a policy agenda that Congress has never embraced. In so doing, 

NHTSA violates the first principle of administrative law: that agencies 

may not rewrite their governing statute to suit their own sense of how it 

should operate. Congress required NHTSA to set fuel-economy standards 

that are feasible for conventional vehicles alone, and NHTSA may not 

disregard that instruction because it thinks it has better ideas. This 

Court should set aside NHTSA’s unlawful rule. 

JURISDICTIONAL STATEMENT 

The agency acted under 49 U.S.C. §32902.2 This Court has jurisdic-

tion under §32909(a)(1). NHTSA published its final rule on June 24, 

2024. JA__[89Fed.Reg.52,540]. Petitioners timely sought review on or be-

fore August 9, 2024, within “59 days after the regulation [was] 

 
2 Unless otherwise indicated, statutory citations are to Title 49. 
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prescribed.” §32909(b). This Court was selected under 28 U.S.C. 

§2112(a)(3) to hear their challenges.  

STATEMENT OF ISSUES 

1. Whether NHTSA’s automobile standards are unlawful be-

cause NHTSA (a) considered the fuel economy of electric vehicles, the fuel 

economy of plug-in hybrids when operated on electricity, and the availa-

bility of compliance credits when determining “maximum feasible” fuel 

economy; (b) improperly incorporated state electric-vehicle mandates 

into its baseline; and (c) relied on automakers’ ability to pay penalties in 

finding that the standards were feasible.  

2. Whether NHTSA’s heavy-duty standards are unlawful be-

cause NHTSA (a) effectively mandated that manufacturers produce elec-

tric vehicles; (b) treated those vehicles as though they consume no energy; 

and (c) failed to provide “3 full model years of regulatory stability.”  

STATEMENT OF THE CASE 

I. Statutory Background 

“In the wake of the 1973-1974 Arab oil embargo,” Congress enacted 

the Energy Policy and Conservation Act of 1975 (EPCA) to, among other 

things, “provide for improved energy efficiency of motor vehicles.” 42 

U.S.C. §6201(5). EPCA requires the Secretary of Transportation to 
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prescribe corporate average fuel-economy (CAFE) standards for “automo-

biles,” a category that includes passenger cars and light trucks. 

§32902(b)(1)(A), (B); see 49 C.F.R. §1.95(a) (delegation to NHTSA). Under 

the Energy Independence and Security Act of 2007 (EISA), NHTSA also 

separately sets fuel-efficiency standards for “work trucks and commercial 

medium-duty or heavy-duty on highway vehicles.” §32902(b)(1); see Pub. 

L. No. 110-140, §102(b), 121 Stat. 1492, 1499.  

A. Automobile standards 

NHTSA must set its CAFE standards—for passenger cars and light 

trucks—at least 18 months before the beginning of each model year. 

§32902(a). “Each standard shall be the maximum feasible average fuel 

economy level that [NHTSA] decides the manufacturers can achieve in 

that model year.” Id.; see also §32902(b)(2)(B). NHTSA may amend a 

standard it has previously set, but the amended standards also must be 

set at the “maximum feasible average fuel economy level for that model 

year.” §32902(c); see also §32902(g). The standards are fleetwide-average 

standards, so an automaker can produce some vehicles that do not meet 

the standard so long as it produces enough vehicles that exceed the stand-

ard such that its fleet, on average, complies. See §32901(a)(6). 
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The statute lists certain things that NHTSA “shall consider” and 

other things NHTSA “may not consider” when making the “maximum 

feasible” determination. NHTSA “shall consider” (i) “technological feasi-

bility,” (ii) “economic practicability,” (iii) “the effect of other motor vehicle 

standards of the Government on fuel economy,” and (iv) “the need of the 

United States to conserve energy.” §32902(f). And NHTSA “may not con-

sider” the three factors listed in §32902(h). First, NHTSA “may not con-

sider the fuel economy of dedicated automobiles,” §32902(h)(1), i.e., auto-

mobiles that operate “only on alternative fuel,” §32901(a)(8), such as 

“electricity,” §32901(a)(1)(J).3 Second, NHTSA may not consider the fuel 

economy of “dual fueled automobile[s],” such as plug-in hybrids, see 

§32901(a)(9), when operated on electricity; rather, it must consider them 

“to be operated only on gasoline or diesel fuel,” §32902(h)(2). Third, 

NHTSA “may not consider” the “trading, transferring, or availability of 

credits” that automakers earn if they exceed the standards. §32902(h)(3).  

 
3 In discussing the automobile standards, we use the term “electric vehi-
cle” to mean battery-electric vehicles. In discussing the heavy-duty stand-
ards, we use the term “electric vehicle” to also include plug-in hybrid elec-
tric vehicles when operated on electricity.  
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A different agency, the Environmental Protection Agency (EPA), 

determines the fuel economy of each model of automobile manufactured 

in a model year. §32904(c). A model’s fuel economy is the “average num-

ber of miles traveled” for “each gallon of gasoline (or equivalent amount 

of other fuel).” §32901(a)(11). EPA must also calculate the average fuel 

economy of all the automobiles manufactured by each automaker in each 

model year. §32904(a)-(c). An automaker violates EPCA and is subject to 

civil penalties if the average fuel economy of its fleet, as adjusted by any 

credits, is lower than the standards for that model year. §§32911, 32912. 

Unlike NHTSA, which “may not consider” the fuel economy of elec-

tric vehicles in setting fuel-economy standards, §32902(h)(1), EPA “shall 

include” their fuel economy when calculating the average fuel economy 

achieved by individual automakers for compliance purposes, 

§32904(a)(2)(B). EPA does so by giving electric vehicles “equivalent pe-

troleum based fuel economy values determined by the Secretary of En-

ergy.” Id. Under that formula, electric vehicles are assigned a much 

higher fuel economy than conventional vehicles, so producing electric ve-

hicles significantly increases the average fuel economy of an automaker’s 

fleet, conferring a sizeable compliance boost. See JA__[TSD.3-89-3-90]. 
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Plug-in hybrids also receive an enhanced fuel economy when operated on 

electricity. See §32905(e). 

The upshot is that Congress forbade NHTSA to consider the en-

hanced fuel economy of vehicles that use electricity when setting stand-

ards, but allowed automakers to count any such vehicles they voluntarily 

produce toward compliance with the standards. In this way, Congress 

created an incentive for automakers to produce alternative-fuel vehicles, 

while preventing NHTSA from forcing them to do so by setting standards 

that are feasible only for a fleet that includes such vehicles.  

B. Heavy-duty standards 

NHTSA’s regulation of the fuel economy of commercial medium- or 

heavy-duty vehicles and work trucks is governed by §32902(k), a provi-

sion enacted in EISA. That provision directs NHTSA, in consultation 

with the Department of Energy and EPA, to issue regulations implement-

ing a “fuel efficiency improvement program” for these vehicles. 

§32902(k)(2). NHTSA’s regulations must contain “appropriate test meth-

ods, measurement metrics, fuel economy standards, and compliance and 

enforcement protocols that are appropriate, cost-effective, and technolog-

ically feasible for commercial medium- and heavy-duty” vehicles. Id. 
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For purposes of both the automobile and heavy-duty standards, 

“fuel” means “gasoline,” “diesel oil,” or “other liquid or gaseous fuel that 

the Secretary [of Transportation] decides by regulation to include in this 

definition as consistent with the need of the United States to conserve 

energy.” §32901(a)(10). NHTSA’s heavy-duty standards “shall provide 

not less than (A) 4 full model years of regulatory lead-time; and (B) 3 full 

model years of regulatory stability.” §32902(k)(3). 

II.  Regulatory Background 

A. President Biden’s Executive Order 

In August 2021, President Biden issued an Executive Order declar-

ing that “America must lead the world on clean and efficient cars and 

trucks.” Executive Order 14037 §1, 86 Fed. Reg. 43,583 (Aug. 10, 2021). 

“That means,” President Biden said, the country’s “goal” should be “that 

50 percent of all new passenger cars and light trucks sold in 2030 be zero-

emission vehicles, including battery electric, plug-in hybrid electric, or 

fuel cell electric vehicles.” Id.4 To make that goal a reality, President 

 
4 “Zero-emission vehicle” is a misnomer. Emissions are created in gener-
ating the electricity that powers electric vehicles. 
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Biden directed (1) NHTSA to set new fuel-economy standards and (2) 

EPA to set new vehicle greenhouse-gas emission standards. Id. §§2, 3.  

In December 2021, EPA issued a rule establishing more stringent 

greenhouse-gas emission standards for light-duty vehicles for model 

years 2023 and later. 86 Fed. Reg. 74,434 (Dec. 30, 2021). That rule is 

being challenged in Texas v. EPA (D.C. Cir. No. 22-1031). In April 2024, 

EPA followed up by issuing a pair of rules establishing even more strin-

gent greenhouse-gas emission standards for (i) light- and medium-duty 

vehicles for model years 2027 and later, and for (ii) heavy-duty vehicles 

for model years 2032 and later (with phase-in starting in model year 2027 

for certain vehicle categories). 89 Fed. Reg. 27,842 (Apr. 18, 2024); 89 

Fed. Reg. 29,440 (Apr. 22, 2024). Those rules are being challenged in Ken-

tucky v. EPA (D.C. Cir. No. 24-1087) and Nebraska v. EPA (D.C. Cir. No. 

24-1129), respectively. 

In May 2022, NHTSA followed suit, amending the fuel-economy 

standards for passenger cars and light trucks for model years 2024-2026. 

87 Fed. Reg. 25,710 (May 2, 2022). Many of the petitioners here chal-

lenged that rule because (among other things) NHTSA improperly con-

sidered the fuel economy of electric vehicles. See AFPM v. NHTSA (D.C. 
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Cir. No. 22-1145). The D.C. Circuit heard argument in September 2023 

but has not yet issued its decision.  

B. The automobile standards 

This case involves a rule NHTSA issued in June 2024, which set 

fuel-economy standards for passenger cars and light trucks for model 

years 2027-2031 and for heavy-duty pickup trucks and vans for model 

years 2030-2035. In this rule, NHTSA followed the same basic approach 

it used in 2022 and further increased the stringency of its fuel-economy 

standards to advance President Biden’s electrification policy.  

For passenger cars, the rule increases the stringency of the model 

year 2026 standards by 2% per year in model years 2027-2031. 

JA__[89Fed.Reg.52,547]. For light trucks, there is no increase in model 

years 2027-2028, but the standards then increase by 2% per year in 

model years 2029-2031. Id. As a result, NHTSA predicts the standards 

will require an industry-average for model year 2031 of 65.1 miles per 

gallon for passenger cars and 45.2 miles per gallon for light trucks. 

JA__[89Fed.Reg.52,549] (Table 1-4). 

These are substantial increases from model year 2022, the last year 

from which NHTSA had data when it issued the rule. In model year 2022, 
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the standards required an estimated fleetwide average of 44.1 miles per 

gallon for passenger cars and 32.1 miles per gallon for light trucks. Id. 

Yet NHTSA found that the rule’s far more stringent standards are “the 

maximum feasible” for model years 2027-2031 based on modeling show-

ing what NHTSA claims is a “cost-effective pathway” for automakers to 

comply. JA__[89Fed.Reg.52,834]; JA__[89Fed.Reg.52,550]. That path-

way requires automakers either (i) to produce large numbers of electric 

vehicles or (ii) to pay civil monetary penalties or use compliance credits. 

1. NHTSA’s consideration of the forbidden factors 

NHTSA used the “CAFE Compliance and Effects Modeling System” 

to assess the technological feasibility and economic practicability of its 

proposed fuel-economy standards. JA__[89Fed.Reg.52,580]. The model 

estimates how automakers “might respond to a given regulatory sce-

nario,” and “what impact that response will have on fuel consumption, 

emissions, safety impacts, and economic externalities.” Id.  

NHTSA began by modeling a projected “baseline” scenario in which 

NHTSA made no change to the standards set in the prior rule. 

JA__[89Fed.Reg.52,698]. NHTSA started with information from manu-

facturers about the vehicles they predicted they would produce in model 
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year 2022. JA__[TSD.2-20], JA__[80Fed.Reg.52,599]. NHTSA included 

estimates for how many electric vehicles and plug-in hybrids automakers 

would produce in 2022 in the baseline, even as it recognized there was “a 

high probability” that “actual production volumes” would differ from the 

estimates. See JA__[FRIA.8-10-8-11] (Figures 8-7 & 8-8), JA__[TSD.2-20] 

n.103. NHTSA also compiled a list of technologies (including electrifica-

tion) that could improve fuel economy. JA__[TSD.3-1]. Using these data, 

NHTSA projected how the fleet would change in subsequent model years 

as automakers added fuel-saving technologies in response to economic 

factors and other regulatory requirements that NHTSA assumed would 

exist even if it did not change the current standards. 

JA__[89Fed.Reg.52,635], JA__[TSD.1-27]. 

To project how automakers would respond to economic factors, 

NHTSA’s model added technology that “pays for itself” in fuel savings 

within 30 months. JA__[89Fed.Reg.52,598], JA__[89Fed.Reg.52,708]. 

The model also considered ways automakers could lower the cost of elec-

tric vehicles by taking advantage of “recently-passed tax credits for bat-

tery-based vehicle technologies.” JA__[89Fed.Reg.52,707]; JA__[89Fed.

Reg.52,614-16]. And to project how manufacturers would respond to 
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regulatory requirements other than this rule, the model assumed au-

tomakers would add technology to their 2022 fleets in response to four 

factors. JA__[89Fed.Reg.52,698]; JA__[TSD.1-27]. 

First, the model assumed automakers would add technology to com-

ply with NHTSA’s prior fuel-economy standards, including the model 

year 2026 standards that NHTSA assumed would apply in future years 

absent this rulemaking. JA__[89Fed.Reg.52,698]; JA__[TSD.1-27]. 

Second, the model assumed automakers would add technology to 

comply with the greenhouse-gas standards set by EPA in 2021 and that 

EPA’s model year 2026 standards would continue in perpetuity. 

JA__[89Fed.Reg.52,698].5 

Third, the model assumed that automakers who had made volun-

tary commitments to California would fulfill their “contractual obliga-

tions” to produce more electric vehicles in model year 2022 than required 

by EPA’s greenhouse-gas standards. Id. 

Fourth, the model assumed automakers would produce electric ve-

hicles in response to the “zero-emission vehicle” (ZEV) programs 

 
5 Although EPA published more stringent greenhouse-gas standards two 
months before NHTSA issued this rule, NHTSA used the prior EPA 
standards to model the baseline. JA__[89Fed.Reg.52,698] n.826. 
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California and other states have adopted or are in the process of adopt-

ing. Id.; see also JA__[89Fed.Reg.52,610-14]. These programs require in-

creasing percentages of new vehicles be ZEVs—thereby creating an elec-

tric-vehicle mandate. For the newest program (called “Advanced Clean 

Cars II” or “ACC II”), 35% of automobiles sold in model year 2026 must 

be ZEVs, and the percentage “would ramp up to 100% in [model year] 

2035 and subsequent years if it became legally enforceable.” 

JA__[89Fed.Reg.52,613].  

ACC II is not currently enforceable in California (or elsewhere) be-

cause it is preempted by the Clean Air Act. JA__[89Fed.Reg.52,610]. EPA 

may waive preemption for California under specified conditions. 42 

U.S.C. §7543(b). If EPA grants California a waiver, other states may 

“adopt and enforce” California’s standards. Id. §7507. But EPA has not 

yet ruled on California’s request for a waiver for ACC II. 

EPA has already granted waivers for California’s Advanced Clean 

Cars I (ACC I) and Advanced Clean Trucks (ACT) programs. See 

JA__[89Fed.Reg.52,613]. But the legality of those waivers has been chal-

lenged. JA__[89Fed.Reg.52,704] & n.843; see also Ohio v. EPA, 98 F.4th 

288 (D.C. Cir. 2024) (dismissing statutory challenge to ACC I waiver for 
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lack of standing), petition for cert. filed sub. nom. Diamond Alternative 

Energy, LLC v. EPA (U.S. July 8, 2024) (No. 24-7); W. States Trucking 

Ass’n v. EPA (D.C. Cir. No. 23-1143) (pending challenge to ACT waiver). 

Commenters explained that California’s ZEV programs are 

preempted by EPCA because they are “related to fuel economy stand-

ards,” §32919(a); showed that automakers will not be able to comply with 

ACC II; and explained that California has a history of setting stringent 

requirements and then relaxing them or extending compliance deadlines, 

see, e.g., JA__[89Fed.Reg.52,610] & n.258; JA__[Kia.4-5]; JA__[AutoAlli-

ance.Attachment0.10-11]; JA__[Valero.10-11]. The model nevertheless 

assumed that automakers would produce electric vehicles at a “level 

[that] would result in full compliance with the ACC II program” in Cali-

fornia and the other states that have adopted or may adopt it. 

JA__[89Fed.Reg.52,611-12]. 

Based on these (and other) assumptions, the model projected that 

the percentage of electric vehicles in the baseline passenger-car fleet will 

increase from 12.4% in 2022 to 31.4% in model year 2027 and 39.4% in 

model year 2031. JA__[89Fed.Reg.52,731] (Table V-9). For light trucks, 
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the percentage is projected to increase from 1.3% in model year 2022 to 

14.8% in model year 2027 and 22.5% in model year 2031. Id. 

Having generated these projected baseline fleets, NHTSA then 

modeled five alternative scenarios to estimate whether and how au-

tomakers could comply with stricter fuel-economy standards. Id. NHTSA 

prohibited the model from adding electric vehicles in response to the new 

fuel-economy standards during the model years for which NHTSA was 

setting standards (2027-2031). JA__[89Fed.Reg.52,832]. But NHTSA did 

not remove the electric vehicles it had already included in its baseline.6 

So those electric vehicles and their high imputed fuel economy were in-

cluded in the compliance fleet that NHTSA modeled for each of the alter-

natives, including the one it selected as the final standards. 

JA__[89Fed.Reg.52,731] (Table V-9); see also JA__[89Fed.Reg.52,799].  

Although NHTSA was setting standards only for model years 2027-

2031, it considered the standards’ impact until 2050. 

JA__[89Fed.Reg.52,552]. The model introduced additional electric 

 
6 NHTSA also did not remove plug-in hybrids from the baseline, but it 
treated them during the standard-setting years as if they operated only 
on gasoline, as §32902(h)(2) requires. JA__[89Fed.Reg.52,832]. 
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vehicles (beyond those in the baseline) that automakers may produce in 

later years “as an indirect effect of more stringent standards” or in re-

sponse to other factors. JA__[89Fed.Reg.52,828]; see also 

JA__[89Fed.Reg.52,635], JA__[89Fed.Reg.52,835]. The model also al-

lowed plug-in hybrids to receive their enhanced fuel economy when oper-

ated on electricity, and considered that automakers could comply using 

credits, in years outside the standard-setting years. 

JA__[89Fed.Reg.52,731]; JA__[89Fed.Reg.52,833], JA__[FRIA.9-65], 

JA__[FRIA.6-4-6-12]. These compliance flexibilities were included in the 

cost-benefit analysis that NHTSA considered in assessing economic prac-

ticability. See JA__[89Fed.Reg.52,815], JA__[89Fed.Reg.52,887]; JA__[89

Fed.Reg.52,553]. 

2. NHTSA’s consideration of civil penalties 

The model also considered that automakers would pay civil penal-

ties when they cannot comply with the standards or when it is cheaper 

to pay penalties than to comply. JA__[89Fed.Reg.52,582-83]. The model 

projected that during model years 2027-2031, automakers would pay over 

$1.8 billion in penalties. JA__[89Fed.Reg.52,807-08] (Tables VI-7 & VI-

8). NHTSA treated these penalties as “a component of per-vehicle cost 
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increases” resulting from the new standards because NHTSA “assumes 

that they (like technology costs) are passed forward to new vehicle buy-

ers.” JA__[89Fed.Reg.52,806]. Civil penalties are 10% of the “regulatory 

costs” for passenger-car manufacturers and 9% for light-truck manufac-

turers. JA__[89Fed.Reg.52,810-11] (Tables VI-11 & VI-12). 

C. The heavy-duty standards 

The rule’s new standards for heavy-duty pickup trucks and vans 

(“HDPUVs,” in NHTSA’s shorthand) build on standards that were set in 

2016 and apply to vehicles through model year 2029. 

JA__[89Fed.Reg.52,576]. The standards are based on a vehicle’s fuel con-

sumption and are expressed in terms of how many gallons of fuel the ve-

hicle uses per 100 miles. JA__[89Fed.Reg.52,587-88] & n.155.  

The rule increases the stringency of the existing 2029 standards by 

10% per year in model years 2030-2032 and by 8% per year in model years 

2033-2035. JA__[89Fed.Reg.52,547]. NHTSA estimates that the stand-

ards will require a fleetwide-average fuel-consumption rate of 2.851 gal-

lons/100 miles in model year 2035—substantially stricter than the 5.023 

gallons/100 miles required in model year 2029. JA__[89Fed.Reg.52,576]; 

JA__[89Fed.Reg.52,547] n.14. 
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NHTSA concluded that even though the standards increase in 

stringency year-over-year, they provide the “three full model years of reg-

ulatory stability” required by §32902(k)(3)(B). JA__[89Fed.Reg.52,780]. 

NHTSA asserted that “‘stable’ can reasonably be interpreted as ‘known 

in advance’ and ‘remaining in effect for three years,’” and that its stand-

ards thus comply with §32902(k)(3)(B) because they “are known in ad-

vance and established in three-year tranches.” Id. 

NHTSA also found that the standards are “appropriate, cost-effec-

tive, and technologically feasible.” JA__[89Fed.Reg.52,836]. As with the 

automobile standards, NHTSA’s finding was based on modeling that as-

sumes automakers will produce large numbers of electric vehicles. Alt-

hough there were no electric vehicles in the heavy-duty fleet in 2022, 

NHTSA’s new standards assume that battery-electric vehicles will make 

up 27% of the fleet in model year 2030 and 40% in model year 2038, and 

that plug-in hybrids will make up an additional 4% of the 2038 fleet. 

JA__[89Fed.Reg.52,905-06] (Table VI-51). NHTSA counted the fuel con-

sumption of these vehicles “as 0 even though their energy consumption 
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is non-zero.” JA__[89Fed.Reg.52,913].7 NHTSA acknowledged that under 

“the mathematics of averaging,” including “a ‘0’ value in the calculation” 

has a significant impact on the fleetwide-average fuel consumption 

achievable by a manufacturer of heavy-duty vehicles. Id. 

SUMMARY OF ARGUMENT 

I. NHTSA’s automobile standards are unlawful for three inde-

pendent reasons, each of which warrants vacatur. 

A. First, NHTSA considered factors that Congress prohibited it 

from considering. When NHTSA determines the maximum-feasible 

standards under §32902(f), it “may not consider” the fuel economy of elec-

tric vehicles, the fuel economy of plug-in hybrids when operated on elec-

tricity, or the availability of compliance credits. §32902(h). This means 

the agency must set standards that a fleet of internal-combustion-engine 

vehicles can achieve, ensuring that electric vehicles, plug-in hybrids, and 

credits remain compliance options, not regulatory mandates.  

 
7 For  plug-in hybrids, NHTSA deems the proportion of operation “derived 
from electricity that is generated from sources that are not onboard the 
vehicle to have a fuel efficiency value of 0 gallons/mile.” 
JA__[89Fed.Reg.52,576]. 
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NHTSA openly flouted that prohibition here. Instead of leaving the 

forbidden factors out of the equation, as Congress required, NHTSA 

baked them into its standards. That led the agency to set standards so 

stringent that they are not feasible for a conventional fleet and can be 

met only by using the compliance flexibilities that Congress prohibited 

the agency from considering. NHTSA’s efforts to defend that choice fail. 

The agency may not create exceptions that Congress did not enact, and 

it may not substitute its policy judgment for Congress’s. 

B. Second, NHTSA improperly incorporated state electric-vehi-

cle mandates into its baseline. NHTSA tried to evade §32902(h) by claim-

ing that its standards merely reflect the electric vehicles automakers 

would produce to comply with state electric-vehicle mandates. But those 

state mandates are preempted, making NHTSA’s reliance on them un-

lawful. At a minimum, NHTSA acted arbitrarily and capriciously when 

it failed to address these issues or consider whether automakers could 

feasibly comply with the state mandates.  

C. Finally, NHTSA never showed that manufacturers could fea-

sibly comply with its standards. Congress required NHTSA to set stand-

ards that are “feasible” for automakers to actually meet. §32902(a). 
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Instead, NHTSA set standards that it knows most automakers cannot 

meet—and then justified that choice by concluding that the automakers 

who inevitably fall short can afford to pay civil penalties. But paying civil 

penalties is a sanction for violating the standards, not a means of com-

plying with them. NHTSA cannot rely on automakers’ ability to pay pen-

alties as a basis for finding the standards to be feasible. 

II. NHTSA’s heavy-duty standards are also unlawful and should 

be vacated for three independent reasons. 

A. First, Congress never authorized the agency to effectively 

mandate heavy-duty electric vehicles. Congress told NHTSA to create a 

“fuel efficiency improvement program” for heavy-duty vehicles. 

§32902(k)(2). But electric vehicles do not use “fuel” as that term is em-

ployed in the statute. Electric vehicles therefore cannot be part of 

NHTSA’s “fuel efficiency” program.  

B. Second, even if NHTSA could include electric vehicles in its 

heavy-duty program, it cannot assume they use no energy. The agency 

exceeded its statutory authority by artificially assigning electric vehicles 

a fuel-consumption rate of zero—even though electric vehicles, like all 

other vehicles, use energy. Any metric that does not account for a 

Case: 24-7001     Document: 99-1     Filed: 11/19/2024     Page: 53 (53 of 136)



23 
 

vehicle’s energy usage is not “appropriate” in light of EISA’s focus on en-

ergy conservation. §32902(k)(2). 

C. Finally, NHTSA failed to provide “3 full model years of regu-

latory stability.” §32902(k)(3)(B). Properly read, that language means 

that NHTSA’s standards must remain constant at the same stringency 

for at least three years. NHTSA turned that directive on its head by set-

ting standards that increase year-over-year.  

STANDING 

1. Petitioners include entities and associations of entities that 

produce or sell liquid fuels and the raw materials used to produce them. 

NHTSA estimates that its automobile standards “will reduce gasoline 

consumption by 64 billion gallons” through 2050, and its heavy-duty 

standards will reduce fuel consumption by an additional “5.6 billion gal-

lons” relative to reference baseline levels. JA__[89Fed.Reg.52,545].  

As the accompanying declarations explain (and common sense con-

firms), depressing demand for liquid fuels financially injures entities that 

would otherwise sell those billions of gallons of fuel and corresponding 

raw materials. That constitutes Article III injury-in-fact directly tracea-

ble to NHTSA’s rule. See Collins v. Yellen, 594 U.S. 220, 243 (2021). And 
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because vacating the rule would result in higher fuel consumption, that 

injury is redressable. See JA__[89Fed.Reg.52,545]. 

Petitioners also include or represent consumers who purchase, and 

automobile dealerships who sell, regulated vehicles. NHTSA’s standards 

will injure those petitioners by “increas[ing] the average cost” and reduc-

ing the availability of those vehicles. JA__[89Fed.Reg.52,550]; cf. Com-

petitive Enter. Inst. v. NHTSA, 956 F.2d 321, 324 (D.C. Cir. 1992). Those 

injuries are likewise redressable, as vacating the standards will elimi-

nate the market distortion. 

The membership-association petitioners have associational stand-

ing. See Hunt v. Wash. State Apple Advert. Comm’n, 432 U.S. 333, 342-

43 (1977). Their members have standing to sue in their own right, for the 

reasons described above; the interests they seek to protect are germane 

to their organizational purposes, which include safeguarding the viability 

of their members’ businesses; and neither the claims asserted nor the 

relief requested requires the participation of individual members. 

2. Petitioners also include West Virginia and 25 other states, 

which, as explained in the accompanying declarations, have standing for 

at least three reasons. 
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First, NHTSA’s standards increase costs to state petitioners. This 

is a “‘pocketbook’ injury that is incurred by the state itself.” Air All. Hous. 

v. EPA, 906 F.3d 1049, 1059-60 (D.C. Cir. 2018); see also Tennessee v. 

Dep’t of Educ., 104 F.4th 577, 587-88 (6th Cir. 2024). State petitioners 

own fleets of vehicles to perform state functions and must regularly re-

place them. NHTSA’s standards will increase average vehicle cost by over 

$1,500. JA__[89Fed.Reg.52,734]. NHTSA’s standards thus make replace-

ment more expensive while depriving the states of the “opportunity to 

purchase vehicles of choice.” Competitive Enter. Inst. v. FCC, 970 F.3d 

372, 383 (D.C. Cir. 2020). Because the rule increases the market share of 

plug-in hybrids, JA__[89Fed.Reg.52,729-31], state petitioners will also 

need to retool maintenance and fueling systems to accommodate more 

hybrids—further increasing costs. Electric vehicles and hybrids are also 

much heavier than internal-combustion-engine vehicles, increasing road- 

and infrastructure-maintenance costs. And state petitioners will also 

pay—as regulators and ratepayers—billions of dollars for the electric-

grid updates necessitated by the rule. JA__[89Fed.Reg.52,563]. 

Second, NHTSA’s standards will reduce state petitioners’ fuel-tax 

revenues. NHTSA projects the rule will reduce gasoline consumption by 
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some 69.6 billion gallons through 2050. JA__[89Fed.Reg.52,545]. That 

means lower fuel-tax revenues, harming state petitioners by decreasing 

funding. See Wyoming v. Oklahoma, 502 U.S. 437, 448-49 (1992).  

Third, the rule undermines state petitioners’ interest in protecting 

their electric grids. Although NHTSA ignored the “effects of its standards 

on future electricity prices,” JA__[89Fed.Reg.52,678], it admits its 

standards “may end up causing increased electrification,” 

JA__[89Fed.Reg.52,828]. Regulating, managing, and overseeing grid 

expansion is one of state petitioners’ most important police powers. See 

Pac. Gas & Elec. Co. v. State Energy Res. Conservation & Dev. Comm’n, 

461 U.S. 190, 205 (1983). Increasing grid capacity is not costless. 

Displacing states as primary grid regulators undermines their sovereign 

and quasi-sovereign interests, Alfred L. Snapp & Son, Inc. v. P.R. ex rel. 

Barez, 458 U.S. 592, 607 (1982); Kentucky v. Biden, 23 F.4th 585, 598-

601 (6th Cir. 2022), and entitles them to “special solicitude” in this 

standing analysis, see Massachusetts v. EPA, 549 U.S. 497, 520 (2007). 

STANDARD OF REVIEW 

This Court shall “hold unlawful and set aside agency action” that is 

“arbitrary, capricious, an abuse of discretion, or otherwise not in 
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accordance with law,” or “in excess of statutory jurisdiction, authority, or 

limitations, or short of statutory right.” 5 U.S.C. §706(A), (C). 

ARGUMENT 

I. NHTSA’s Automobile Standards Are Unlawful. 

A. NHTSA unlawfully considered the forbidden factors. 

Congress prohibited NHTSA from considering the fuel economy of 

electric vehicles, the fuel economy of plug-in hybrids when operated on 

electricity, and the availability of compliance credits when determining 

maximum-feasible fuel economy. But that is exactly what the agency did 

here. None of NHTSA’s justifications excuses these violations, and its er-

rors cannot be dismissed as harmless.  

1. NHTSA may not consider the forbidden factors 
when carrying out §32902(f). 

a. Section 32902(h) prohibits NHTSA from con-
sidering the forbidden factors when setting 
fuel-economy standards.  

Congress could not have been clearer. In “carrying out” its duty to 

determine maximum-feasible fuel economy under §32902(f), NHTSA 

“may not consider” the fuel economy of electric vehicles, the fuel economy 

of plug-in hybrids when operated on electricity, or the availability of com-

pliance credits. §32902(h). No exceptions; full stop. Congress forbade 
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NHTSA to consider these factors because it wanted them to remain com-

pliance options, not regulatory mandates. As a result, NHTSA must set 

fuel-economy standards at a level that a conventional fleet can achieve—

without a compliance boost from the forbidden factors.  

i. Section 32902(h)’s language is unambiguous, so the “inquiry 

begins … and ends there as well.” Nat’l Ass’n of Mfrs. v. Dep’t of Def., 583 

U.S. 109, 127 (2018). Because the statute does not define consider, that 

word “should be interpreted as taking [its] ordinary meaning at the time 

Congress enacted the statute.” New Prime Inc. v. Oliveira, 586 U.S. 105, 

113 (2019) (cleaned up). In 1988, as today, to consider meant to “take into 

account.” American Heritage Dictionary 313 (2d ed. 1985).8 By its plain 

terms, then, §32902(h) means that NHTSA’s decisionmaking may not ac-

count for the forbidden factors. 

That prohibition includes no qualifications or carveouts. Instead, 

Congress used the “mandatory language” may not. United States v. 

 
8 The earliest version of §32902(h)(1) was enacted as part of the Alterna-
tive Motor Fuels Act of 1988 and prohibited NHTSA from considering the 
fuel economy of alcohol- or natural-gas-powered vehicles. Pub. L. No. 100-
494, sec. 6(a), §513(g)(2)(B), 102 Stat. 2441, 2450 (1988). In the Energy 
Policy Act of 1992, Congress expanded the provision to cover electric ve-
hicles. Pub. L. No. 102-486, §403(5)(G)(ii)(II), (H)(ii) 106 Stat. 2776, 2878. 
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Palomar-Santiago, 593 U.S. 321, 326 (2021). Such language “indicates a 

command that admits of no discretion on the part of the person instructed 

to carry out the directive.” Nat’l Ass’n of Home Builders v. Defs. of Wild-

life, 551 U.S. 644, 661 (2007). So when §32902(h) applies, NHTSA has no 

discretion to consider the fuel economy of any electric vehicles, the fuel 

economy of any plug-in hybrids when operated on electricity, or the avail-

ability of any credits—no exceptions. See Hallstrom v. Tillamook Cnty., 

493 U.S. 20, 27 (1989) (“[W]e are not at liberty to create an exception 

where Congress has declined to do so.”). 

Neighboring provisions contain express exceptions—strengthening 

the inference that Congress intentionally omitted any such exceptions in 

§32902(h). See Russello v. United States, 464 U.S. 16, 23 (1983). For ex-

ample, the same legislation that created the first version of §32902(h) 

required that the “maximum number practicable” of government-owned 

vehicles run on “alternative fuels.” Pub. L. No. 100-494, sec. 4(a), 

§400AA(a)(2), 102 Stat. at 2442, codified at 42 U.S.C. §6374(a)(2). Con-

gress then explained how to assess practicability, providing that the “in-

itial cost” of those vehicles “shall not be considered”—“unless the initial 
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cost … exceeds” a certain threshold. Id. (emphasis added). There is no 

comparable exception in §32902(h). 

Likewise, Congress showed elsewhere in §32902 that it knows how 

to distinguish among model years. See §32902(b)(2) (different standards 

for “model years 2011 through 2020” versus “model years 2021 through 

2030”). So if Congress had wanted NHTSA to consider the forbidden fac-

tors in certain model years but not others, it had ready examples at hand. 

But Congress did not limit NHTSA’s obligation under §32902(h) to the 

model years for which it is setting standards.  

ii. Section 32902(h) applies whenever NHTSA is “carrying out 

subsections (c), (f), and (g) of this section.” §32902(h). Congress listed 

those specific provisions to ensure that no part of the agency’s deci-

sionmaking considers the forbidden factors. 

Start with subsection (f), which tells NHTSA how to determine 

“maximum feasible average fuel economy.” NHTSA necessarily carries 

out subsection (f) when it sets new standards under subsections (a), (b), 

and (d). All three provisions require NHTSA to set standards at the “max-

imum feasible” level. §32902(a), (b)(2)(b), (d)(1)(B). By prohibiting 

NHTSA from considering the forbidden factors when “carrying out” 
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subsection (f), Congress stopped the agency from setting new standards 

based on those factors. Thus, when NHTSA is deciding whether a stand-

ard is “technological[ly] feasib[le]” and “economic[ally] practicab[le],” 

§32902(f), it may not consider the forbidden factors.  

Section 32902(h) also applies when NHTSA is “carrying out” sub-

sections (c) and (g), which permit the agency to amend existing fuel-econ-

omy standards. Whenever NHTSA sets amended standards under sub-

sections (c) and (g) it necessarily carries out subsection (f), just as it does 

when it sets new standards under subsections (a), (b), and (d). That is 

because amended standards (like new standards) must be the “maximum 

feasible” and subsection (f) applies whenever the agency is “deciding max-

imum feasible average fuel economy under this section.” §32902(f). And 

Congress’s decision to list subsections (c) and (g) in §32902(h) also accom-

plished a further goal: it prohibited NHTSA from considering the forbid-

den factors even when making the discretionary decision whether to 

amend standards in the first place. 

iii. All of this makes sense in light of Congress’s aims. Congress 

enacted the initial version of §32902(h) in a bill to “facilitate the develop-

ment and use of alternative fuels.” H.R. Rep. No. 100-929, at 15 (1988). 
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According to Chairman Dingell of the House Energy and Commerce Com-

mittee—one of the bill’s managers—Congress worried that “the incen-

tives provided by th[e] bill” would be “erased” if NHTSA “assume[d] a 

certain penetration of alternative fueled vehicles.” 134 Cong. Rec. H8089, 

H8091 (1988). Congress understood that if automakers that had invested 

in alternative-fuel vehicles faced “commensurate increases in the [fuel-

economy] standard,” id., it would discourage them from making those in-

vestments—the exact opposite of what Congress set out to do. Congress 

thus enacted §32902(h) to ensure that fuel-economy standards would be 

set “without regard to the penetration of alternative fuel vehicles in any 

manufacturer’s fleet”—preventing NHTSA from “wip[ing] out” the bill’s 

“benefits.” Id. The upshot is that NHTSA must set standards that are 

within reach for a fleet of internal-combustion-engine vehicles. 

NHTSA itself has acknowledged the force of this reasoning. The 

agency previously recognized that “compliance with higher standards 

would appear more cost effective and, potentially, more feasible” if the 

agency presumed manufacturers would use regulatory “flexibilities” to 

comply. 87 Fed. Reg. at 25,994. That would “effectively require manufac-

turers to use those flexibilities if NHTSA [made standards] more 
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stringent.” Id. “By keeping NHTSA from including them in [the] strin-

gency determination, [§32902(h)] ensures that those statutory credits re-

main true compliance flexibilities.” Id. 

b. The major-questions doctrine confirms that 
Congress did not authorize NHTSA to man-
date electric vehicles. 

Besides protecting Congress’s incentives, §32902(h) also bars 

NHTSA from seizing power over a major policy issue that Congress has 

not given it. NHTSA’s rule stems from the Biden administration’s effort 

to “ensur[e] 100% of new sales for light- and medium-duty vehicles will 

be electrified.” DNC, The Biden Plan for a Clean Energy Revolution and 

Environmental Justice, tinyurl.com/4j5hz9s5 (last visited Nov. 11, 2024). 

The forced electrification of the nation’s vehicle fleet is a major question 

if ever there was one—requiring “clear congressional authorization.” 

West Virginia v. EPA, 597 U.S. 697, 723 (2022). Far from clearly author-

izing NHTSA’s strategy, however, Congress has forbidden it. The major-

questions doctrine thus reinforces the plain statutory text, confirming the 

rule exceeds NHTSA’s authority. 

i. NHTSA’s rule implicates a major question. To begin with, the 

economic significance of NHTSA’s rule “is staggering by any measure.” 
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Biden v. Nebraska, 143 S. Ct. 2355, 2373 (2023). “For passenger cars and 

light trucks,” NHTSA’s rule will impose “$24.5 billion in monetized 

costs.” JA__[89Fed.Reg.52,550]. It will also “reduce gasoline consumption 

by 64 billion gallons … through calendar year 2050,” JA__[89Fed.Reg.

52,545], and “increase electricity consumption by about 333 terawatt-

hours” over the same period, JA__[89Fed.Reg.52,580]. Forcing a shift to 

electric vehicles will send shockwaves through the national economy, af-

fecting not only automakers and vehicle consumers, but also producers of 

liquid fuels and countless associated supply chains, as well as state elec-

tric grids. That is precisely the sort of “substantia[l] restructur[ing]” that 

made West Virginia “a major questions case.” 597 U.S. at 724 (11% pro-

jected drop in coal market share). 

NHTSA’s rule also has “vast … political significance.” Id. at 716 

(citation omitted). Electrification—and the government’s role in mandat-

ing it—is “the subject of an earnest and profound debate across the coun-

try.” Id. at 732. That debate touches on the nation’s infrastructure, sup-

ply chain, workforce, and national security—issues well beyond NHTSA’s 

“comparative expertise.” Id. at 729. Here, as in West Virginia, the “basic 
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and consequential tradeoffs” involved “are ones that Congress would 

likely have intended for itself.” Id. at 730. 

ii. Given the stakes, NHTSA must “point to ‘clear congressional 

authorization.’” Id. at 732 (citation omitted). Yet far from providing clear 

congressional authorization, the text, history, and purpose of §32902(h) 

reveal clear congressional intent to prohibit NHTSA from forcing electri-

fication. As shown above, the “best reading” of §32902(h) is that it bars 

NHTSA from considering the fuel economy of any electric vehicles and 

the electric-drive operation of plug-in hybrids when setting fuel-economy 

standards. Loper Bright Enters. v. Raimondo, 144 S. Ct. 2244, 2266 

(2024). But even if there were a “colorable textual basis” to hold other-

wise, the major-questions doctrine would still foreclose NHTSA’s at-

tempted power-grab. West Virginia, 597 U.S. at 722. 

2. NHTSA considered the forbidden factors when 
carrying out §32902(f). 

NHTSA violated §32902(h) in determining the “maximum feasible” 

fuel economy by considering (a) the fuel economy of electric vehicles in 

the “reference baseline” and (b) all three of the forbidden factors in years 

outside those for which this rule set standards. 

Case: 24-7001     Document: 99-1     Filed: 11/19/2024     Page: 66 (66 of 136)



36 
 

a. NHTSA unlawfully considered the fuel econ-
omy of electric vehicles in the baseline. 

Section 32902(h)(1) forbids NHTSA to “consider the fuel economy” 

 of electric vehicles when “carrying out” §32902(f). But NHTSA “consid-

ered” the fuel economy of electric vehicles by including those vehicles—

and their high imputed fuel economy—in its projected “baseline” fleet. As 

explained above, see supra at 11-16, the agency began by “assum[ing] a 

certain penetration” of electric vehicles, contra 134 Cong. Rec. at H8091. 

For model year 2027, NHTSA assumed that 31.4% of passenger cars and 

14.8% of light trucks in the baseline fleet would be electric vehicles, with 

those figures rising to 39.4% and 22.5%, respectively, in model year 2031. 

JA__[89Fed.Reg.52,732] (Table V-9); see also JA__[89Fed.Reg.52,698]. 

NHTSA then used its tainted baseline—electric vehicles and all—

when “carrying out” §32902(f). Subsection (f) requires NHTSA to deter-

mine “maximum feasible average fuel economy” by considering “economic 

practicability” and “technological feasibility,” among other factors. 

NHTSA did so using its baseline. E.g., JA__[89Fed.Reg.52,552] (baseline 

informs “decision as to what standards are maximum feasible”). As to 

economic practicability, NHTSA conceded that the “baseline against 

which we measure the costs and benefits of our standards includes an 
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appreciable number of [electric vehicles].” JA__[89Fed.Reg.52,659]. And 

as to technological feasibility, “the pre-existing fleet fuel economy level is 

crucial because it marks the starting point for determining what further 

efficiency gains will be feasible.” JA__[89Fed.Reg.52,635]; see also JA__

[89Fed.Reg.52,834] (NHTSA “determine[s] maximum feasible [fuel-econ-

omy] standards on the foundation of” its baseline fleet). 

Put simply, NHTSA considered the fuel economy of electric vehicles 

in carrying out §32902(f) because the fleet NHTSA modeled to determine 

whether the standards were feasible included the baseline electric vehi-

cles. As a result, NHTSA’s determination that the standards were feasi-

ble depended on the presence of those electric vehicles in the fleet and 

the significant compliance boost they gave to automakers’ average fuel 

economy. NHTSA never modeled whether a fleet without electric vehicles 

could comply with the standards and, if so, at what cost. NHTSA there-

fore necessarily considered the fuel economy of electric vehicles in carry-

ing out §32902(f), in clear and direct violation of §32902(h)(1).  

Case: 24-7001     Document: 99-1     Filed: 11/19/2024     Page: 68 (68 of 136)



38 
 

b. NHTSA unlawfully considered all three for-
bidden factors outside the standard-setting 
years. 

NHTSA also violated §32902(h) by considering all three forbidden 

factors outside the standard-setting years. As to electric vehicles, NHTSA 

allowed the model to add those it projected automakers would produce 

“following the period of regulation as an indirect effect of more stringent 

standards” or in response to other factors. JA__[89Fed.Reg.52,828]. As to 

plug-in hybrids, NHTSA allowed the model to consider their enhanced 

fuel economy when operated on electricity in the non-standard-setting 

years. JA__[89Fed.Reg.52,731]. And as to compliance credits, NHTSA 

considered their “potential use” outside the standard-setting years. 

JA__[89Fed.Reg.52,583]; see also JA__[FRIA.9-65], JA__[FRIA.6-4-6-12]. 

NHTSA claimed this would “improve the accuracy and realism of 

[its cost-benefit] analysis.” JA__[89Fed.Reg.52,635]. That is, considera-

tion of the forbidden factors in the non-standard-setting years affected 

the cost of compliance and the rule’s benefits in those years. See 

JA__[89Fed.Reg.52,815], JA__[89Fed.Reg.52,887], JA__[FRIA.9-10] 

(Figure 9-5). And NHTSA used this cost-benefit analysis when assessing 
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economic practicability under §32902(f). See JA__[89Fed.Reg.52,815]; 

JA__[89Fed.Reg.52,887]. That too is squarely barred by §32902(h). 

3. NHTSA’s justifications fail. 

NHTSA defended its reliance on the forbidden factors in three 

ways. First, it read exceptions into the phrase “may not consider”—claim-

ing that NHTSA may consider the forbidden factors at some times or for 

some reasons. Second, it suggested that §32902(h) does not govern its 

baseline. And finally, it invoked policy arguments. Each effort fails.  

a. According to NHTSA, §32902(h) merely bars the agency from 

“consider[ing] the possibility that manufacturers would create new [elec-

tric vehicles] to comply with [NHTSA’s] standards in any model year for 

which standards are being set.” JA__[89Fed.Reg.52,832] (emphases 

added). That interpretation leaves the agency free to consider electric ve-

hicles produced “independent of NHTSA’s standards,” JA__[89Fed.

Reg.52,704] n.836, and to consider electric vehicles (and the other forbid-

den factors) “[o]utside of the standard-setting years,” JA__[89Fed.

Reg.52,635].  

The problem, of course, is that §32902(h) does not say any of those 

things—and NHTSA “may not narrow [the] provision’s reach by inserting 
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words Congress chose to omit.” Lomax v. Ortiz-Marquez, 140 S. Ct. 1721, 

1725 (2020). Section 32902(h) does not say that NHTSA “may not con-

sider” the forbidden factors “unless,” or that “NHTSA may consider” the 

forbidden factors “if.” It says NHTSA “may not consider” them, period. 

The statutory text is plain, and it leaves no room for the exceptions 

NHTSA reads into it.  

Nor is NHTSA’s reading a “possible” one because it “give[s] mean-

ingful effect” to §32902(h). JA__[89Fed.Reg.52,705]. If an agency’s inter-

pretation “is not the best, it is not permissible.” Loper Bright, 144 S. Ct. 

at 2266. And the problem with NHTSA’s interpretation is not that it gives 

§32902(h) no effect, but that it gives it only partial effect—not the “full 

effect” demanded by Congress’s categorical prohibition. Marrama v. Cit-

izens Bank of Mass., 549 U.S. 365, 372 (2007). 

b. NHTSA also briefly suggested that §32902(h) does not pre-

vent it from baking electric vehicles into the baseline because the base-

line is “simply the backdrop against which [the maximum-feasible] de-

termination is made.” JA__[89Fed.Reg.52,704] n.836. But the baseline is 

not some historical artifact divorced from NHTSA’s standard-setting. It 

is an integral part of NHTSA’s maximum-feasible determination. 
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Standards that are feasible using one baseline may not be feasible using 

a different baseline. NHTSA conceded that it used the baseline to “meas-

ure the costs and benefits of [its] standards,” JA__[89Fed.Reg.52,659], 

and to “determin[e] what further efficiency gains will be feasible,” 

JA__[89Fed.Reg.52,635]. Those are both subsection (f) questions. And 

when NHTSA used its baseline in “carrying out” subsection (f), it violated 

§32902(h)’s instruction that it “may not consider” the forbidden factors.  

NHTSA used to know better. In 2006, the agency recognized that 

its “baseline projections cannot reflect” the “improve[d] … fuel economy 

performance” of “alternative fuel vehicles” because “[§]32902(h) prohibits 

us from taking such benefits into consideration.” 71 Fed. Reg. 17,566, 

17,582 (Apr. 6, 2006) (emphasis added). NHTSA had it right before, and 

its new reading is “bad wine of recent vintage.” Rotkiske v. Klemm, 589 

U.S. 8, 14 (2019) (cleaned up). 

c. NHTSA eventually dropped all pretense to statutory interpre-

tation and simply declared that it had good reasons for ignoring Con-

gress’s instructions. It insisted it cannot “pretend” that electric vehicles 

“built for non-CAFE-compliance reasons do not exist” because that 

“would be unrealistic” and produce “inaccurat[e]” results. JA__[89Fed.
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Reg.52,704] n.836. Instead, given the “reality” that “electric vehicles ex-

ist,” JA__[89Fed.Reg.52,705], NHTSA declined to “blind itself” to them 

without a “clear indication” to do so, JA__[89Fed.Reg.52,834]. 

But Congress did provide a clear indication, and NHTSA is bound 

by it. See River City Fraternal Order of Police Lodge 614 v. Ky. Ret. Sys., 

999 F.3d 1003, 1009 (6th Cir. 2021) (“[T]he agency has no authority to 

promulgate a regulation that undoes the unambiguous language of the 

statute.”). “[W]hen Congress directs an agency to consider only certain 

factors in reaching an administrative decision, the agency is not free to 

trespass beyond the bounds of its statutory authority by taking other fac-

tors into account.” Murray Energy Corp. v. EPA, 936 F.3d 597, 623 (D.C. 

Cir. 2019) (citation omitted). 

There is also nothing unusual about §32902(h). Congress often de-

termines that “real” factors are not relevant to the task at hand and or-

ders decisionmakers to proceed accordingly. See, e.g., §41734(h); 42 

U.S.C. §300gg-111(c)(5)(D). Here, it hardly defies “reality” for Congress 

to create incentives for alternative-fuel vehicles and then protect those 

incentives by requiring NHTSA to set fuel-economy standards based on 

what internal-combustion-engine vehicles can achieve. That some 
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automakers have previously chosen to produce electric vehicles does not 

lock in that choice for all time. 

NHTSA may think §32902(h) is “bad policy” or that it is outdated 

and “is working in unintended ways”; if so, it “can ask Congress to change 

the law.” Am. Hosp. Ass’n v. Becerra, 596 U.S. 724, 738 (2022). But “this 

Court is not the forum” for such arguments, id. at 739, and the agency 

may not “rewrite” §32902(h) “to suit its own sense of how the statute 

should operate,” Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 328 (2014). 

4. NHTSA’s errors were prejudicial. 

In a final attempt to defend its choices, NHTSA reran its model with 

some—but not all—electric vehicles removed from the baseline. Accord-

ing to NHTSA, using the revised baseline “would not change [its] conclu-

sions regarding … technological feasibility,” JA__[89Fed.Reg.52,799], or 

“alter [its] determination that the rule is economically feasible,” 

JA__[89Fed.Reg.52,810]. That is misdirection. NHTSA never ran the 

numbers with all electric vehicles removed, nor did it even claim, let 

alone show, that a conventional fleet could meet the standards. 

a. Commenters warned NHTSA that its standards could not be 

met with a conventional fleet. As petitioners explained, the standards are 
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“not feasibly achievable by internal combustion engine vehicles” and “es-

tablis[h] a de facto electric vehicle … mandate.” JA__[AFPM.1]; see also 

JA__[West.Virginia.6]. Automakers agreed. See JA__[Toyota.24] (the 

“standards are not achievable without the [baseline electric-vehicle] pen-

etrations”); JA__[Stellantis.14] (the standards “cannot be met even with 

a dramatic increase in electrification”); JA__[AutoAlliance.Attach-

ment0.8] (“Without [electric] vehicles,” the standards “exceed technolog-

ical feasibility.”). 

NHTSA cited no evidence that these commenters were wrong. Nor 

did it provide any modeling to show how a fleet of internal-combustion-

engine vehicles could comply with its standards or at what cost. In other 

words, NHTSA never determined that its standards were technologically 

feasible and economically practicable without accounting for electric ve-

hicles and their high imputed fuel economy, as §32902(h) requires.  

b. Instead, NHTSA responded by developing what it mislead-

ingly called its “No ZEV alternative baseline.” The “No ZEV” baseline re-

moved two categories of electric vehicles from the baseline projection. 

First, it stripped out “electric vehicles that would be deployed to comply 

with” state ZEV mandates. JA__[89Fed.Reg.52,580]. And second, it 
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eliminated electric vehicles “that would be deployed consistent with man-

ufacturer commitments to deploy additional electric vehicles.” Id. 

NHTSA claimed that its alternative baseline showed the standards were 

“consistent with the statutory factors regardless of the level of electrifi-

cation that occurs in the reference baseline.” JA__[89Fed.Reg.52,611]. 

But that is simply not true, because NHTSA did not remove all elec-

tric vehicles from its alternative baseline. Elsewhere NHTSA acknowl-

edged that the “No ZEV” baseline “still include[d]” two categories of elec-

tric vehicles: (i) “those that were already observed in the [model year 

2022] fleet” and (ii) those that NHTSA expected automakers to produce 

“outside of standard setting years.” JA__[89Fed.Reg.52,737]. That is like 

removing the bacon from a bacon-and-ham omelet and calling it a “kosher 

breakfast.” In fact, NHTSA’s own numbers show that 19% of the vehicles 

in the “No ZEV” baseline were, well, ZEVs. See JA__[89Fed.Reg.52,795] 

(Table VI-4) (showing 19% “[p]enetration [r]ate” for electric vehicles 

throughout the standard-setting years). NHTSA’s “No ZEV” baseline 

should really have been called the “19% ZEV” baseline.  

c. That is more than enough to defeat any assertion that 

NHTSA’s errors were harmless. An error cannot be dismissed as 
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harmless when “it is not clear … that the end result would have been the 

same” absent the error. Hargett v. Comm’r of Soc. Sec., 964 F.3d 546, 554 

(6th Cir. 2020). Instead, courts “ordinarily vacate … unless [it is] certain 

that [the agency] would have adopted [the flawed rule] even absent the 

flawed rationale.” Nat’l Fuel Gas Supply Corp. v. FERC, 468 F.3d 831, 

839 (D.C. Cir. 2006) (emphasis added). NHTSA cannot meet that high 

bar. It never even claimed, much less showed, that its standards were 

feasible for a conventional fleet.  

B. NHTSA unlawfully incorporated state electric-vehicle 
mandates into its baseline. 

NHTSA’s automobile standards are unlawful for another reason: 

the agency unlawfully incorporated state electric-vehicle mandates into 

its baseline—in particular California’s ZEV programs. These state laws 

are preempted by EPCA itself and by the Clean Air Act’s Renewable Fuel 

Standard (RFS), Pub. L. No. 109-58, §1501, 119 Stat. 594, 1067-76 (2005), 

codified as amended at 42 U.S.C. §7545(o).9 At the very least, it was ar-

bitrary and capricious for NHTSA to assume automakers would produce 

 
9 They are also preempted by §209(a) of the Clean Air Act, 42 U.S.C. 
§7543(a), as petitioners have shown in cases challenging EPA’s grant of 
a waiver for California’s programs. See supra at 14-15. 
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electric vehicles to comply with state electric-vehicle laws without con-

sidering whether these electric-vehicle mandates are legally valid or 

whether compliance with those mandates was feasible. 

1. NHTSA erred by including state-mandated elec-
tric vehicles in the baseline because the state 
mandates are preempted.  

a. EPCA expressly preempts state electric-vehi-
cle mandates.  

Congress expressly barred states from enacting the laws that 

NHTSA relied on here. EPCA prohibits states from adopting or enforcing 

any “law or regulation related to fuel economy standards or average fuel 

economy standards for automobiles.” §32919(a) (emphasis added). State 

electric-vehicle mandates clearly fit that bill. 

EPCA preemption sweeps broadly. The Supreme Court has de-

scribed comparable “related to” preemption provisions as “deliberately 

expansive,” Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 45-46 (1987), and 

“conspicuous” in their breadth, FMC Corp. v. Holliday, 498 U.S. 52, 58 

(1990). As the Court has explained, a state requirement “relate[s] to” a 

federal law as long as it has a “connection with,” or contains a “reference 

to,” the regulated topic. Rowe v. N.H. Motor Transp. Ass’n, 552 U.S. 364, 

370-71 (2008) (citation omitted).  
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State electric-vehicle mandates have a clear “connection with” fuel 

economy. Electric-vehicle mandates like California’s require manufactur-

ers to make a certain number of “vehicles that produce zero exhaust emis-

sions.” Cal. Code Regs. tit. 13, §1962.2(a); see JA__[WestVirginia.9]. Be-

cause carbon-dioxide emissions are “essentially constant per gallon com-

busted of a given type of fuel,” a vehicle’s fuel economy and its carbon-

dioxide emissions are two sides of the same coin. 75 Fed. Reg. 25,324, 

25,327 (May 7, 2010); see 84 Fed. Reg. 51,310, 51,313 (Sept. 27, 2019). 

Accordingly, “any rule that limits tailpipe [greenhouse-gas] emissions is 

effectively identical to a rule that limits fuel consumption.” Delta Constr. 

Co. v. EPA, 783 F.3d 1291, 1294 (D.C. Cir. 2015) (alteration in original) 

(quoting 76 Fed. Reg. 57,106, 57,124-25 (Sept. 15, 2011)).  

An electric-vehicle mandate thus has more than a mere “connection 

with” fuel economy—it has a direct correlation. NHTSA itself has recog-

nized this reality. It has previously found that state mandates requiring 

“a certain number or percentage of a manufacturer’s fleet” to “produce no 

carbon dioxide tailpipe emissions necessarily affect the fuel economy 

achieved by the manufacturer’s fleet,” and are therefore preempted. 84 

Fed. Reg. at 51,320. And, indeed, that direct correlation between fuel 
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economy and fuel consumption is why NHTSA previously issued its fuel-

economy rules jointly with EPA, which regulates tailpipe emissions. See 

Delta Constr. Co., 783 F.3d at 1294. 

 Courts applying EPCA have had little trouble finding federal 

preemption of similar state laws. For example, the Second Circuit has 

held that EPCA preempts local taxi-fleet rules merely encouraging hy-

brid taxis. Metro. Taxicab Bd. of Trade v. City of New York, 615 F.3d 152, 

157 (2d Cir. 2010). The court explained that EPCA’s broad preemption 

provision covers state laws that “make fuel economy standards essential 

to the operation of those rules,” even if they do no more than “draw a 

distinction between vehicles with greater or lesser fuel-efficiency.” Id. 

Likewise, the court in Ophir v. City of Boston, 647 F. Supp. 2d 86, 94 (D. 

Mass. 2009), found similar hybrid-taxi rules preempted.  

 The state electric-vehicle mandates on which NHTSA relied here 

“relat[e] to” fuel economy even more clearly than the taxi rules in Metro-

politan Taxicab and Ophir. Electric-vehicle mandates plainly are not 

“neutral to the fuel economy of the vehicles to which they apply.” Metro. 

Taxicab, 615 F.3d at 158. The mandates’ very purpose is to force 
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automakers to produce electric vehicles, which have a higher imputed 

fuel economy than conventional vehicles. See supra at 6. 

Electric-vehicle mandates also relate to “average fuel economy” be-

cause they restrict manufacturers’ choices as to how to meet those stand-

ards. Manufacturers can meet NHTSA’s standards by producing any 

combination of vehicles the market will bear, using whatever technolo-

gies they think best. See §32904(a)(2). State electric-vehicle mandates, by 

contrast, require automakers to comply in a specific way: by selling ZEVs 

or purchasing credits. JA__[CEA.11]; JA__[89Fed.Reg.52,611]. The state 

mandates thus “relate” to federal fuel-economy standards—and so are 

preempted—because they “force [a manufacturer] to adopt a certain 

scheme” and “restrict its choice” of compliance. N.Y. State Conf. of Blue 

Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 668 (1995); 

accord Ophir, 647 F. Supp. 2d at 93 (“Congress intended that passage of 

EPCA would not unnecessarily restrict purchase options.”). 

Two district courts have reached a different conclusion, but both 

decisions were wrong. See Green Mountain Chrysler Plymouth Dodge 

Jeep v. Crombie, 508 F. Supp. 2d 295 (D. Vt. 2007); Cent. Valley Chrysler-

Jeep, Inc. v. Goldstene, 529 F. Supp. 2d 1151 (E.D. Cal. 2007). Those 

Case: 24-7001     Document: 99-1     Filed: 11/19/2024     Page: 81 (81 of 136)



51 
 

courts mistakenly concluded that when EPA grants a preemption waiver, 

state standards are transformed into federal standards. In so doing, they 

relied on a provision of EPCA that from 1978 to 1980 authorized NHTSA 

to grant automakers a variance from federal fuel-economy standards to 

comply with other standards—including California’s emission standards. 

See Pub. L. No. 94-163 §502(d)(1)-(3), 89 Stat. 871, 904-05 (1975). But 

that provision is no longer in effect and thus has no bearing on the issue 

here. Notably, NHTSA has previously disclaimed reliance on the argu-

ment that a waiver federalizes state standards, see 87 Fed. Reg. at 

25,899, and does not endorse it here, see JA__[89Fed.Reg.52,825]. 

b. The RFS impliedly preempts state electric- 
vehicle mandates.  

The state electric-vehicle mandates are also preempted by the RFS, 

because they “stan[d] as an obstacle to the accomplishment and execution 

of the full purposes and objectives of Congress.” Arizona v. United States, 

567 U.S. 387, 406 (2012); see JA__[Valero.13]. 

The RFS reflects Congress’s decision to “move the United States 

toward greater energy independence and security” in a specific way: by 

“increas[ing] the production of clean renewable fuels” to be blended with 

fossil fuels. Ams. for Clean Energy v. EPA, 864 F.3d 691, 697 (D.C. Cir. 
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2017) (citation omitted). Mandating electrification—eliminating vehicles 

that use liquid renewable fuels—puts severe pressure on regulated enti-

ties’ ability to comply with the RFS by reducing the percentage of vehicles 

that use those renewable fuels. After all, automakers cannot simultane-

ously both produce fewer cars that use liquid fuel and produce cars that 

consume an increasing total number of gallons of liquid fuel. 

c. NHTSA’s reliance on preempted state laws 
was unlawful.  

i. It was unlawful for NHTSA to rely on—and incorporate into 

its baseline—state electric-vehicle mandates that are preempted. Con-

gress forbade NHTSA from considering the fuel economy of electric vehi-

cles, thereby preventing NHTSA from setting standards that can be met 

only by producing electric vehicles. See §I.A. NHTSA therefore tried to 

slip in through the back door what it was barred from bringing through 

the front. It reasoned that someone else was requiring the electric vehicles 

and it was merely acknowledging the effects of those requirements. See, 

e.g., JA__[89Fed.Reg.52,825]. But this maneuver fails because if the state 

mandates are invalid, it is NHTSA itself that is effectively mandating 

more electric vehicles. Indeed, NHTSA recognized as much, touting that 
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its standards “ensure continued improvements … even if … other regu-

latory pushes change in unexpected ways.” JA__[89Fed.Reg.52,895]. 

ii. At the very least, NHTSA’s failure to confront the illegality of 

the state electric-vehicle mandates was arbitrary and capricious. 

“[A]gency action is lawful only if it rests ‘on a consideration of the rele-

vant factors.’” Michigan v. EPA, 576 U.S. 743, 750 (2015). Agency action 

that fails to grapple with an “important aspect of the problem” is thus 

arbitrary and capricious. DHS v. Regents of the Univ. of Cal., 591 U.S. 1, 

30 (2020). Significant legal issues with a chosen regulatory action are 

generally an “important aspect” of the problem. Little Sisters of the Poor 

Saints Peter & Paul Home v. Pennsylvania, 591 U.S. 657, 682 (2020).  

The legality of state electric-vehicle mandates was highly relevant 

to NHTSA’s rulemaking. In response to comments raising the preemp-

tion issue, NHTSA asserted that it “is not taking any action regarding 

preemption” and disclaimed any obligation to “make a determination or 

pronouncement on preemption.” JA__[89Fed.Reg.52,943]. But by insist-

ing that these mandates apply as a matter of “clear reality” and are “le-

gally-binding,” NHTSA has taken a position on their legal validity. 

JA__[89Fed.Reg.52,705]. NHTSA cannot simultaneously declare the 
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mandates legally binding and disavow any view on the preemption ques-

tion. See Am. Fed’n of Gov’t Emps., Loc. 2924 v. Fed. Lab. Rels. Auth., 470 

F.3d 375, 380 (D.C. Cir. 2006) (“[I]f the result reached is ‘illogical on its 

own terms,’ the [agency’s] order is arbitrary and capricious.”). 

NHTSA has attempted to avoid considering the legality of those 

state mandates on the ground that it “does not have authority to make 

such determinations with the force of law.” JA__[89Fed.Reg.25,826]. But 

agencies must consider relevant legal questions, including the constitu-

tionality of their own rulemaking, even when those decisions may lack 

the force of law. See Nat’l Urb. League v. Ross, 977 F.3d 770, 777 (9th Cir. 

2020); Picur v. Kerry, 128 F. Supp. 3d 302, 310 (D.D.C. 2015) (K.B. Jack-

son, J.). The APA does not require binding legal determinations, only rea-

soned consideration of the relevant issues. 

Requiring that reasoned consideration is particularly appropriate 

here because the legal issue involves the very statute the agency admin-

isters—and when the agency last substantively considered the issue, it 

concluded that state electric-vehicle mandates are preempted. 84 Fed. 

Reg. at 51,320. See JA__[Valero.13]. While NHTSA has since back-

tracked, it pledged at that time it would “deliberate further.” 86 Fed. Reg. 
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74,236, 74,264 (Dec. 29, 2021). But it has yet to offer any further analysis 

of the preemption issue, in this rulemaking or elsewhere. In this context, 

EPCA preemption was undoubtedly an “important aspect” of the problem 

NHTSA had to consider. Little Sisters of the Poor, 591 U.S. at 682. 

2. NHTSA erred by including state-mandated elec-
tric vehicles in the baseline without showing that 
compliance with the state mandates is feasible. 

Finally, NHTSA’s reliance on state mandates is arbitrary and ca-

pricious because NHTSA failed to show that it is feasible for automakers 

to produce the vast number of electric vehicles it assumes they will pro-

duce in response to the state ZEV programs.  

a. Automakers told NHTSA that their ability to meet state man-

dates is far from a foregone conclusion—and depends on numerous fac-

tors beyond their control. As the Alliance for Automotive Innovation ex-

plained, there is “great uncertainty” about automakers’ capacity to meet 

state mandates, given “market conditions (e.g., affordability),” the “nas-

cent state of EV supply chains,” and the need for “development of the 

requisite charging infrastructure and supporting distribution grid up-

grades.” JA__[AutoAlliance.Attachment0.10]; see also, e.g., JA__[Kia.4] 

(Kia); JA__[Nissan.4] (Nissan); JA__[Valero.AttachmentD.7-11] 
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(collecting statements from automakers qualifying their plans to meet 

state electrification targets).  

In response, NHTSA claimed it had no “obligation” to prove that its 

baseline is “feasible.” JA__[89Fed.Reg.52,786]. According to NHTSA, 

“[n]othing in EPCA/EISA compels [it] to be responsible for proving the 

feasibility of things which are beyond [its] authority, like State regula-

tions or development of charging infrastructure or permitting of critical 

minerals production sites.” Id. On the agency’s view, the feasibility of the 

state mandates is “a matter for the State(s) and vehicle manufacturers,” 

and “it is not NHTSA’s authority or responsibility to determine whether 

State programs are” or “are not” feasible. JA__[89Fed.Reg.52,787].  

b. NHTSA is mistaken. Congress required NHTSA to ensure 

that its standards are “feasible” for automakers to meet. §32902(a). The 

baseline that NHTSA adopts is “crucial” to that determination, since “it 

marks the starting point for determining what further efficiency gains 

will be feasible.” JA__[89Fed.Reg.52,635]. When NHTSA sets standards 

that require fuel economy at or above the baseline level, automakers 

must achieve the baseline fuel economy, plus any additional improve-

ments required by NHTSA’s higher standards. If it is not feasible for 
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automakers to meet the baseline fuel economy, then necessarily it is not 

feasible for them to achieve standards above that baseline. Because com-

pliance with the baseline fuel economy is necessarily required to comply 

with stricter standards, NHTSA has not shown that its standards are 

feasible unless it has shown that the baseline is feasible. 

NHTSA did not show that its baseline was feasible here. It cannot 

assume that California’s standards are feasible just because manufactur-

ers have said they “will at least plan to meet legally binding State regu-

lations.” JA__[89Fed.Reg.52,787]. For one thing, ACC II—which requires 

electrification of 100% of the light-duty fleet by 2035—is not legally bind-

ing. JA__[89Fed.Reg.52,610]. And even if it were, the fact that a state has 

imposed ZEV mandates does not establish that those mandates are “tech-

nologically feasib[le]” and “economic[ally] practicab[le].” §32902(f). That 

is especially true here, where automakers have explicitly questioned 

whether they can meet those mandates, and where the state has a history 

of setting aspirational standards only to later relax those standards when 

the industry struggles to comply. See, e.g., JA__[AutoAlliance.Attach-

ment0.10], JA__[Valero.AttachmentD.1-4]. 
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NHTSA’s standards impose independent (and independently en-

forceable) federal requirements. NHTSA thus cannot blind itself to evi-

dence that it is infeasible for automakers to produce the electric vehicles 

that NHTSA’s own analysis shows will be needed to comply not only with 

state ZEV programs but with NHTSA’s own standards as well. 

3. NHTSA’s errors were prejudicial. 

NHTSA’s errors were not harmless. Apparently anticipating chal-

lenges to its consideration of the state-mandated electric vehicles, 

NHTSA created its “No ZEV” baseline that removed those electric vehi-

cles from the baseline. JA__[89Fed.Reg.52,795-96], JA__[FRIA_p.9-2]. 

NHTSA said its conclusions would remain the same using the alternative 

baseline because the results “are generally quite similar.” 

JA__[89Fed.Reg.52,799], JA__[89Fed.Reg.52,810]. But that blithe asser-

tion ignores substantial differences in costs between the two baselines. 

For example, the estimated cost of NHTSA’s regulations is eight times 

higher under the No ZEV model than under the reference baseline for a 

model year 2031 Mazda passenger vehicle. JA__[89 Fed.Reg.52,802-03].  

NHTSA’s assertion that its standards would still be feasible even 

without the state-mandated electric vehicles in the baseline also ignores 
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that automakers cannot meet NHTSA’s standards without those electric 

vehicles and would have to pay approximately $1.5 billion more in pen-

alties. Compare JA__[89Fed.Reg.52,807-08] (Tables VI-7 & VI-8), with 

JA__[89Fed.Reg.52,809-10] (Tables VI-9 & VI-10). At a minimum, that 

makes it “not clear” how NHTSA could justify the standards if it excluded 

those electric vehicles from the baseline. Hargett, 964 F.3d at 554.  

C. NHTSA unlawfully concluded that its standards are 
feasible by assuming that manufacturers will violate 
them. 

NHTSA’s determination that its automobile standards are feasible 

is unlawful for yet another reason: the agency did not actually analyze 

whether manufacturers could feasibly comply with its standards at all. 

Instead, it assumed manufacturers would violate those standards, and 

asked whether they could feasibly pay the resulting civil penalties. That 

approach cannot be reconciled with the statutory text or requirements of 

reasoned decisionmaking. The question is whether compliance is feasible, 

not whether noncompliance is financially ruinous. 

1. EPCA requires NHTSA to set its standards at “the maximum 

feasible average fuel economy level,” taking into account “technological 

feasibility” and “economic practicability.” §32902(a), (f). To be “feasible,” 
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NHTSA’s standards must be “capable of being done, executed, or ef-

fected.” Am. Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 508-09 

(1981). Likewise, “technological feasibility” and “economic practicability” 

require that the “particular methods of improving fuel economy” be 

“available for commercial application,” and that meeting the standards 

be “within the economic capability of the industry.” Ctr. for Biological 

Diversity v. NHTSA, 538 F.3d 1172, 1196 (9th Cir. 2008). 

The statute then imposes civil monetary penalties on any manufac-

turer that “violates a standard.” §32912(b); see New York v. NHTSA, 974 

F.3d 87, 91 (2d Cir. 2020). As the statutory language makes clear (and as 

NHTSA has acknowledged), those penalties are not an alternative form 

of compliance; they are a consequence imposed on any manufacturer that 

“violates” the standards by failing to achieve fuel-economy levels that 

NHTSA has determined are feasible. §32912(b); see JA__[89Fed.Reg.

52,810] (“penalties are not compliance”).  

2. But rather than follow the statute—by setting “feasible” 

standards—NHTSA set standards it knew manufacturers cannot meet. 

In fact, NHTSA recognized that noncompliance was “almost inevitable” 

for multiple manufacturers. JA__[89Fed.Reg.52,862]; see also 
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JA__[89Fed.Reg.52,793]; JA__[89Fed.Reg.52,864]. NHTSA predicted 

that five of the eight passenger-car manufacturers making up 80% of all 

sales would fail to meet its standards for at least one model year, and 

that manufacturers collectively would have to pay a total of $774 million 

in penalties. JA__[89Fed.Reg.52,794], JA__[89Fed.Reg.52,807]. Like-

wise, NHTSA predicted that three of the seven light-truck manufacturers 

making up 80% of sales would fail to meet its standards for at least one 

model year, resulting in a total of over $1 billion in penalties. 

JA__[89Fed.Reg.52,793], JA__[89Fed.Reg.52,808]. Those predictions 

show that compliance is not technologically feasible and economically 

practicable—the opposite of what §32902(f) requires. 

Instead of recognizing that the impossibility of complying with its 

standards made them infeasible, however, NHTSA ducked the feasibility 

question altogether. The agency never showed how manufacturers could 

actually comply with its standards and what that compliance would cost. 

Instead, NHTSA concluded that its standards were feasible because man-

ufacturers would simply violate them and could afford the resulting pen-

alties. See JA__[89Fed.Reg.52,793-95]; JA__[89Fed.Reg.52,806-11]. 
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That analysis cannot be squared with the statutory text, which re-

quires standards that can feasibly be achieved—not standards that can 

be violated at an acceptable cost. A fuel-economy standard of 500 miles 

per gallon does not suddenly become technologically feasible or economi-

cally practicable if manufacturers can shoulder the penalty for failing to 

meet it. Finding that manufacturers who inevitably fall short of NHTSA’s 

standards can afford to pay penalties is not the same as finding that those 

standards themselves are “feasible.” §32902(a), (f). And because NHTSA 

never made the latter, statutorily required finding, its standards are un-

lawful. 

NHTSA’s analysis also runs contrary to EPCA’s basic purpose. 

EPCA requires the maximum-feasible standards to force manufacturers 

to adopt feasible improvements in fuel economy, and provides for civil 

penalties to punish manufacturers that are unwilling to take feasible 

steps to comply. See, e.g., Competitive Enter. Inst. v. NHTSA, 956 F.2d 

321, 324 (D.C. Cir. 1992); Ctr. for Auto Safety v. NHTSA, 793 F.2d 1322, 

1341 (D.C. Cir. 1986). But setting standards at unattainable levels, and 

then charging manufacturers penalties for failing to meet those stand-

ards, “do[es] not reduce fuel use or emissions, and thus do[es] not serve 
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the overarching purpose of EPCA.” JA__[89Fed.Reg.52,815]. These 

charges amount to an unavoidable exaction, rather than a penalty for 

failing to take feasible steps, and “merely consume resources that could 

otherwise be better spent elsewhere.” Id. 

Because NHTSA’s analysis cannot be squared with the statute—

and because NHTSA never even analyzed whether actual compliance 

with its standards is feasible—the rule is unlawful and must be vacated. 

II. NHTSA’s Heavy-Duty Standards Are Unlawful. 

NHTSA also lacks authority to mandate electrification of the na-

tion’s heavy-duty fleet. NHTSA’s heavy-duty standards are governed by 

different statutory provisions and are independently unlawful, for three 

reasons. First, NHTSA lacks authority to set “fuel efficiency” standards 

premised upon manufacturing electric vehicles, which do not use “fuel.” 

Second, NHTSA cannot assign zero fuel consumption to electric vehicles, 

which do consume energy. Third, NHTSA’s annually increasing stand-

ards do not provide “regulatory stability.” §32902(k)(3)(B). 

A. NHTSA lacks authority to mandate heavy-duty electric 
vehicles. 

Previously, NHTSA set heavy-duty standards that could be met by 

improving the efficiency of conventional vehicles. See 81 Fed. Reg. 73,478, 
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73,754-55, 73,776 (Oct. 25, 2016). But improving conventional vehicles 

cannot achieve the Biden Administration’s goal “that 100 percent of all 

new medium- and heavy-duty vehicles sold in 2040 be zero-emission ve-

hicles.” White House, Fact Sheet: Biden-Harris Administration Proposes 

New Standards to Protect Public Health that Will Save Consumers 

Money, and Increase Energy Security (Apr. 12, 2023), 

tinyurl.com/wjvu3975. So NHTSA charted a novel course, setting stand-

ards that compel manufacturers to phase out conventional heavy-duty 

vehicles in favor of electric vehicles. 

NHTSA’s scheme to electrify the nation’s heavy-duty fleet works in 

two steps. First, NHTSA’s standards require manufacturers to cut fuel-

consumption rates in half over the next decade, JA__[89Fed.Reg.52,723-

24], JA__[89Fed.Reg.52,737]—which they cannot realistically do with a 

conventional-vehicle fleet. See JA__[TSD.3-31], JA__[TSD.3-64], 

JA__[TSD.3-91], JA__[TSD.3-151], JA__[TSD.3-166], JA__[TSD.3-175] 

(modeling technology “effectiveness”); DA-113-15, ¶¶29-30 (summarizing 

NHTSA’s modeling results). Second, NHTSA assigns heavy-duty electric 

vehicles an artificial fuel-consumption “value of 0 gallons/mile,” 

JA__[89Fed.Reg.52,737], equivalent to declaring they have infinite fuel 
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economy, JA__[89Fed.Reg.52,896] (Figure VI-29). Because producing 

electric vehicles that are treated as having no fuel consumption is the 

only practical means to meet NHTSA’s standards, NHTSA is effectively 

forcing manufacturers to phase out conventional heavy-duty vehicles in 

favor of electric ones. That exceeds NHTSA’s authority. 

1. NHTSA may set heavy-duty standards only for ve-
hicles that consume “fuel.” 

a. EISA directs NHTSA to create a “fuel efficiency improvement 

program” for heavy-duty vehicles. §32902(k)(2). What NHTSA must “im-

prov[e]” is vehicle “fuel efficiency”—i.e., “the amount of work performed 

for each gallon of fuel consumed.” 49 C.F.R. §535.4. Electric vehicles do 

not fit within EISA’s “fuel efficiency improvement program.”  

For starters, electric vehicles have no “fuel efficiency” because they 

do not use “fuel.” Under the statute, “fuel” means “(A) gasoline; (B) diesel 

oil; or (C) other liquid or gaseous fuel.” §32901(a)(10) (emphasis added). 

Electric vehicles draw electrical current from a portable battery; they do 

not use liquid or gaseous fuel. See §32904(a)(2)(A). “When Congress takes 

the trouble to define the terms it uses, a court must respect its definitions 

as ‘virtually conclusive.’” Dep’t of Agric. Rural Dev. Rural Hous. Serv. v. 
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Kirtz, 601 U.S. 42, 59 (2024). Congress’s omission of “electricity” from the 

definition of “fuel” is therefore determinative. 

NHTSA recognizes that electric vehicles “have no fuel usage.” 

JA__[89Fed.Reg.52,931]. But it mistakenly concludes this means it can 

“assume [they have] zero fuel consumption for compliance.” Id. This ig-

nores that using “fuel” is “a required trait of the vehicles subject to the 

fuel-efficiency improvement program.” Truck Trailer Mfrs. Ass’n, Inc v. 

EPA, 17 F.4th 1198, 1205-06 (D.C. Cir. 2021). Relying on this require-

ment, the D.C. Circuit recently rejected NHTSA’s claim that a trailer 

without a fuel economy is a “vehicle” subject to regulation as part of 

NHTSA’s fuel-efficiency program under §32902(k). Id. “[B]y requiring 

NHTSA to set fuel economy standards when establishing its fuel effi-

ciency program and then constantly referring us to fuel economy,” the 

court explained, “Congress put the term ‘vehicle’ in a context limited to 

machines that use fuel.” Id. at 1205. Because electric vehicles do not use 

fuel, they do not belong in the program. 

That makes sense: the energy that electric vehicles consume is 

measured in watt-hours, not “gallon[s] of fuel.” 49 C.F.R. §535.4. And the 

fuel efficiency of a vehicle that uses no fuel cannot be improved. An 
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electric vehicle thus does not fit within a “fuel efficiency improvement 

program” any more than a trailer or a horse-drawn carriage does. And 

regulations designed to phase out vehicles that run on fuel are not a “fuel 

efficiency improvement program”; they make such a program unneces-

sary by eliminating vehicles that use fuel. Cf. West Virginia, 597 U.S. at 

735. 

In short, “Congress has not yet enacted” mandates that align with 

the Biden administration’s policy wishes, so NHTSA “jam[med] a square 

peg” (vehicles that do not use fuel) “into a round hole” (EISA’s fuel-effi-

ciency-improvement program). Mexichem Fluor, Inc. v. EPA, 866 F.3d 

451, 460 (D.C. Cir. 2017) (Kavanaugh, J.). That move is incompatible 

with the statutory text. Because electric vehicles do not use “fuel,” they 

cannot fall within EISA’s “fuel efficiency improvement program.” 

§32902(k)(2). 

b. “[T]he words of a statute must be read in their context and 

with a view to their place in the overall statutory scheme.” West Virginia, 

597 U.S. at 721. Context, as well as “common sense,” id., confirm that 

Congress never delegated to NHTSA a fleet-electrification mission. 
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The suggestion that Congress silently authorized NHTSA to man-

date production of heavy-duty electric vehicles is at odds with the careful 

approach Congress took to incorporating electric vehicles in other stat-

utes. Start with the CAFE program. When Congress amended EPCA to 

let automakers count electric vehicles toward compliance with automo-

bile fuel-economy standards, it also ordered the Secretary of Energy to 

“determine” “equivalent petroleum based fuel economy values” for those 

vehicles. §32904(a)(2)(B) (emphasis added); see Chrysler Corporation 

Loan Guarantee Act of 1979, Pub. L. No. 96-185, §18, 93 Stat. 1324, 1336 

(1980); 125 Cong. Rec. 37083 (1979) (statement of Sen. McClure) (adding 

amendment). The equivalency values filled an important gap: electric ve-

hicles lacked a “fuel economy” because they do not use “fuel” as defined 

in the statute. Had Congress meant to include heavy-duty electric vehi-

cles in the fuel-efficiency program, it surely would have enacted a similar 

mechanism for estimating their fuel usage.  

Moreover, when Congress separately addressed electric vehicles in 

EISA it chose grants, not mandates—casting further doubt on NHTSA’s 

view. 42 U.S.C. §17011(b). Cf. FDA v. Brown & Williamson Tobacco 

Corp., 529 U.S. 120, 156 (2000) (no authority to regulate where Congress 
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“created a distinct scheme to regulate” a product). And, as mentioned, 

allowing NHTSA to electrify heavy-duty vehicles would conflict with Con-

gress’s carefully negotiated biofuel targets in the RFS. It defies common 

sense to conclude that Congress departed from its prior judgments by 

authorizing NHTSA to mandate a shift to electricity. 

2. The major-questions doctrine confirms NHTSA 
lacks authority to mandate heavy-duty electric 
vehicles. 

As with NHTSA’s automobile standards, the major-questions doc-

trine confirms the plain reading of the statutory text and forecloses 

NHTSA’s attempt to force electrification. Indeed, the major-questions 

doctrine applies with even greater force here, where NHTSA is claiming 

not just the authority to bake into its standards the electric vehicles it 

thinks will be produced in response to other factors, but the authority to 

unilaterally force the electrification of the fleet. 

NHTSA aims to radically transform the heavy-duty market in less 

than a decade. Under its standards, NHTSA projects that heavy-duty 

electric vehicles will increase from 0% in model year 2022 to 38% battery-

electric vehicles and 4% plug-in hybrids in model year 2033. 

JA__[89Fed.Reg.52,906], JA__[FRIA.8-84]. The share of gas-powered 
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vehicles will fall significantly. JA__[FRIA.8-85]. And diesel-powered ve-

hicles, which account for roughly 40% of heavy-duty sales in 2022, will 

disappear by 2031. DA-110-11, ¶25; see also JA__[89Fed.Reg.52,899] 

(commenter explaining that rule “effectively kills diesel engines”). 

If this seems familiar, it should. Like EPA in West Virginia, NHTSA 

has “announc[ed] what the market share” of its favored technologies 

must be “and then requir[ed]” producers to meet those targets “or subsi-

dize their competitors to get there.” 597 U.S. at 731 n.4. And as in West 

Virginia, NHTSA is claiming “unprecedented power over American in-

dustry,” id. at 728, with vast “economic and political significance” id. at 

721. 

a. NHTSA estimates that manufacturers will need to invest ap-

proximately $10.7 billion through model year 2038 to comply with the 

heavy-duty standards. See JA__[89Fed.Reg.52,740] (Table V-18). That 

cost alone shows the economic significance of the rule. See, e.g., West Vir-

ginia, 597 U.S. at 714 (EPA’s “rule would entail billions of dollars in com-

pliance costs”); King v. Burwell, 576 U.S. 473, 485-86 (2015) (tax subsidy 

“involving billions of dollars in spending each year” is “a question of deep 

‘economic and political significance’”). 
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But the economic effects go well beyond compliance costs. Heavy-

duty electric vehicles have virtually no market share for a reason: they 

perform worse than their conventional counterparts, with lower and un-

predictable ranges, particularly at high loads. See Dave Vanderwerp, 

Tested: How Towing Affects Electric Pickups, Car & Driver, (Aug. 18, 

2022) tinyurl.com/yau5bsb3. They have uncertain durability, long re-

charging times, limited public recharging infrastructure, higher insur-

ance premiums, lower payload capacities, and lower resale values. Forc-

ing electrification of the nation’s heavy-duty vehicles will reverberate 

through the entire economy, raising the cost of everything from groceries 

to shared transport. See JA__[AFPM.75-76]. 

It will also reshape energy markets. See JA__[FEIS.3-3-3-4]. Under 

NHTSA’s standards, heavy-duty “diesel consumption is expected to fall 

significantly from 46.9 percent [of fuel consumption] in 2022 to 4.7 per-

cent in 2050,” while “electricity consumption [by heavy-duty vehicles] is 

expected to increase from less than 0.1 percent in 2022 to 19.1 percent in 

2050.” JA__[FEIS.3-4]. NHTSA projects that electricity used by heavy-

duty vehicles will increase from nothing in 2022 to more than 75 

terawatt-hours annually by 2050, JA__[FRIA.1-5] (Figure 1-2); JA__
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[FRIA.8-119] (Figure 8-88)—equivalent to the annual electricity use of 

about 7 million American homes. EIA, FAQs: How Much Electricity Does 

an American Home Use?, tinyurl.com/uykbxhwz (updated Jan. 8, 2024). 

These standards, moreover, are only the beginning of NHTSA’s 

“voyage of discovery.” Util. Air, 573 U.S. at 328. What matters under the 

major-questions doctrine is the full scope of authority the agency claims. 

See West Virginia, 597 U.S. at 728-29. Here, the standards cover about a 

million new heavy-duty vehicles each year, JA__[89Fed.Reg.52,741], but 

NHTSA’s claimed authority would allow it to phase out conventional 

heavy-duty vehicles entirely. There are over 14 million of these vehicles 

today. Bureau of Transp. Stats., Number of U.S. Truck Registrations by 

Type, tinyurl.com/33c28pya (last visited Nov. 8, 2024). As in West Vir-

ginia, the “breadth of the authority that [NHTSA] has asserted” provides 

“reason to hesitate before concluding that Congress meant to confer such 

authority.” 597 U.S. at 721 (cleaned up). 

b. NHTSA’s rule is also politically significant. Whether to re-

quire heavy-duty-vehicle electrification is “the subject of an earnest and 

profound debate across the country.” Id. at 732. Some states have moved 

aggressively to mandate electrification of medium- and heavy-duty 
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vehicles, see, e.g., Cal. Code Regs. tit. 13, §§1963-1963.5 (ACT); others 

have opposed those efforts, see, e.g., Iowa v. EPA (D.C. Cir. No. 23-1144) 

(challenging ACT waiver). That makes NHTSA’s “claimed delegation” 

“all the more suspect,” and shows the “basic and consequential tradeoffs” 

involved in reshaping the commercial transportation system “are ones 

that Congress would likely have intended for itself.” West Virginia, 597 

U.S. at 730, 732. 

Electrification also raises national-security issues outside NHTSA’s 

expertise. The United States “has very little capacity in mining and re-

fining any of the key raw materials” needed for electric vehicles. 86 Fed. 

Reg. 49,602, 49,797 (Sept. 3, 2021). The standards will accordingly make 

American fleets more dependent on supply chains in China and other 

“countries with which the U.S. has fragile trade relations or significant 

policy differences.” 89 Fed. Reg. at 29,509. 

c. The “transformative expansion in … regulatory authority” 

claimed by NHTSA further confirms this is a major question. West Vir-

ginia, 597 U.S. at 724. When an agency relies upon old statutory text to 

assert newfound authority, courts “typically greet its announcement with 

a measure of skepticism.” Util. Air, 573 U.S. at 324. That skepticism is 
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as warranted here as it was in West Virginia: “Prior to [2024], [NHTSA] 

had always set [fuel-efficiency standards] under [EISA] based on the ap-

plication of measures that would reduce [fuel consumption] by causing 

the regulated [vehicles] to operate more [efficiently].” 597 U.S. at 725. In 

the decade following EISA’s enactment, NHTSA consistently treated 

electric vehicles only as an optional “incentive” or flexibility, not a neces-

sary technology. See, e.g., 81 Fed. Reg. at 73,818. Now, however, NHTSA 

claims authority to set fuel-efficiency standards that effectively mandate 

the replacement of conventional vehicles with electric vehicles. 

For all these reasons, NHTSA needs “clear congressional authori-

zation” to force electrification. West Virginia, 597 U.S. at 723. As already 

explained, it has nothing of the sort. See supra §II.A.1. 

B. NHTSA cannot assign zero fuel consumption to heavy-
duty electric vehicles. 

Even if NHTSA did have authority to include electric vehicles in its 

heavy-duty standards, the standards would still be unlawful. NHTSA’s 

artificial assignment of “zero gallons per 100 miles” for those vehicles, 49 

C.F.R. §535.6(a)(3)(iii), is not an “appropriate … measurement metri[c]” 

in light of EISA’s focus on energy conservation, and so exceeds NHTSA’s 

statutory authority. §32902(k)(2). 
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“Appropriate” means “especially suitable or compatible”; “fitting.” 

Merriam-Webster’s Collegiate Dictionary 61 (11th ed. 2006). Whether a 

metric is “‘appropriate’ is ‘inherently context dependent.’” Tanzin v. 

Tanvir, 592 U.S. 43, 49 (2020). In a regulatory scheme, an “appropriate” 

measurement metric must “includ[e] consideration of all the relevant fac-

tors.” Michigan, 576 U.S. at 752. The heavy-duty fuel-efficiency program 

is part of EISA’s effort to “move the United States toward greater energy 

independence and security” through energy conservation. 121 Stat. at 

1492. Thus, to be suited to EISA’s energy-focused aims, an efficiency met-

ric must reasonably reflect the amount of energy used to power the vehi-

cle, including from upstream sources. 

But NHTSA’s metric unreasonably pretends that electric vehicles 

use no energy. Electric vehicles are not perpetual-motion machines. They 

use energy—albeit from power plants (that often combust nonrenewable 

fuels like natural gas and coal), rather than from fuel combusted onboard 

the vehicle. But where generation occurs is irrelevant to Congress’s goal 

of conserving energy, as Congress recognized when including electric au-

tomobiles as a flexibility in the CAFE program. There, Congress provided 

for an “equivalent petroleum based fuel economy” for electric vehicles 
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based on four factors, including the “national average electrical genera-

tion and transmission efficiencies” and “the relative scarcity and value to 

the United States of all fuel used to generate electricity.” 

§32904(a)(2)(B)(ii)-(iii). Although there may be “a range of values,” the 

energy used by electric vehicles “is certainly not zero.” Ctr. for Biological 

Diversity, 538 F.3d at 1200; see 10 C.F.R. §474.3(f) (“28,996 Watt-hours 

per gallon”). 

C. The standards do not provide “regulatory stability.” 

NHTSA’s rule also runs afoul of EISA’s requirement that NHTSA’s 

heavy-duty standards “shall provide not less than … 3 full model years 

of regulatory stability.” §32902(k)(3). Instead of providing the required 

“regulatory stability,” the rule increases the stringency of the heavy-duty 

standards by “10 percent per year … for MYs 2030-2032, and 8 percent 

per year for MYs 2033-2035.” JA__[89Fed.Reg.52,547] (emphases added). 

NHTSA argues that its standards may increase year-over-year, so long 

as those standards are not amended for three years. 

JA__[89Fed.Reg.52,780]. But the “regulatory stability” the statute re-

quires means that the standards may not increase year-over-year—not 
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that NHTSA must tell manufacturers three years in advance how much 

the standards will increase year-over-year. 

1. The ordinary meaning of “regulatory stability” is that 

NHTSA’s standards may not become stricter year-over-year: they must 

remain constant. “When a term goes undefined in a statute, [the court] 

give[s] the term its ordinary meaning.” Taniguchi v. Kan Pac. Saipan, 

Ltd., 566 U.S. 560, 566 (2012). And the ordinary meaning of “stability” is 

“the quality, state, or degree of being stable.” Merriam-Webster’s Colle-

giate Dictionary 1213 (11th ed. 2006). “Stable,” in turn, means “firmly 

established: fixed, steadfast,” or “not changing or fluctuating: unvarying.” 

Id.  

Because the relevant phrase is “regulatory stability,” it is the “reg-

ulat[ion]” that must be unvarying for three years. That refers to three 

years of consistency in the specific fuel-economy standard imposed 

through regulation, not, as NHTSA contends, a requirement to conduct 

rulemakings at least three years apart to impose “standards that contain 

predetermined stringency increases.” JA__[89Fed.Reg.52,780].  

The rest of §32902(k)(3)(B) makes that clear. NHTSA must provide 

“3 full model years of regulatory stability” for the heavy-duty “fuel 
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economy standard.” A “fuel economy standard,” in turn, is a “performance 

standard specifying a minimum level of average fuel economy applicable 

to a manufacturer in a model year.” §32901(a)(6) (definition of “average 

fuel economy standard”) (emphasis added); see In re Ford Motor Co. F-

150 & Ranger Truck Fuel Econ. Mktg. & Sales Pracs. Litig., 2022 WL 

551221, at *9 (E.D. Mich. Feb. 23, 2022) (noting that “[c]ourts have used” 

the phrase “average fuel economy standard” “interchangeably with the 

term ‘fuel economy standard,’ which is not separately defined”), aff’d, 65 

F.4th 851 (6th Cir. 2023). Because “fuel economy standard” refers to the 

standard for a particular year, the statute’s command to set that stand-

ard with “3 full model years of regulatory stability” requires that a stand-

ard be set at the same level for each year of a three-year period. 

Standards that increase each year plainly are not “unvarying” and 

therefore do not grant “regulatory stability.” In NHTSA’s own words, 

they represent “year-over-year percent changes.” JA__[89Fed.Reg.52,

547] n.14 (emphasis added). “One wouldn’t say that ‘interest rates have 

stabilized’ if the Fed said they’d increase year over year.” JA__[CEA.31]. 

And other agencies, such as EPA, sensibly distinguish “stability”—
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keeping standards at a consistent level—from “year-over-year incremen-

tal reductions in the standards levels.” 89 Fed. Reg. at 27,928. 

Even NHTSA does not argue that its interpretation is the best read-

ing. Instead, invoking Chevron deference just days before the Supreme 

Court overturned it, the agency described its interpretation as “reason-

abl[e].” JA__[89Fed.Reg.52,780]. But NHTSA now must show it has the 

best reading, not a merely reasonable one. See Loper Bright, 144 S. Ct. at 

2273. The best understanding of “3 full model years of regulatory stabil-

ity” is three years where the standards do not increase year-over-year. 

2. Other statutory provisions confirm that “regulatory stability” 

requires three years of fixed standards. Most critical is the neighboring 

provision within §32902(k)(3). Titled “Lead-time; regulatory stability,” 

§32902(k)(3) imposes two distinct temporal restrictions. It requires both 

(A) “4 full models of regulatory lead-time,” and (B) “3 full model years of 

regulatory stability.” §32902(k)(3). Subparagraphs (A) and (B) do inde-

pendent work: the standards must be announced with 4 model years of 

notice and must remain constant for 3 model years. 

By contrast, NHTSA’s interpretation of “regulatory stability” ren-

ders subparagraph (B) superfluous. NHTSA’s view of subparagraph (B) 
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boils down to a three-year lead-time requirement—which is impossible to 

square with subparagraph (A)’s independent imposition of a four-year 

lead-time requirement. If NHTSA must always give four years’ lead-time, 

then a three-year “regulatory stability” requirement that only ensures 

three years’ advance notice of the standards would be meaningless. And 

the “canon against surplusage is strongest when an interpretation would 

render superfluous another part of the same statutory scheme.” Marx v. 

Gen. Revenue Corp., 568 U.S. 371, 386 (2013).  

A related statute confirms the distinction between lead-time and 

stability requirements. The Clean Air Act Amendments of 1990 included 

a provision titled “Lead Time and stability” that is remarkably similar to 

§32902(k)(3). It requires certain standards applicable to “heavy-duty ve-

hicles” to “apply for a period of no less than 3 model years beginning no 

earlier than the model year commencing 4 years after such revised stand-

ard is promulgated.” Pub. L. No. 101-549, §201, 104 Stat. 2399, 2472, 

codified at 42 U.S.C. §7521(a)(3)(C). Like EISA, that provision estab-

lishes a minimum duration for standards (“no less than 3 model years”) 

and separately requires those standards to be announced with four years 

of lead time. 
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Congress was surely aware of the 1990 Clean Air Act Amendments 

when it enacted EISA seventeen years later. Indeed, EISA itself explic-

itly amended parts of the Clean Air Act. See, e.g., 121 Stat. at 1519-21. 

Thus, when Congress incorporated similar language into 

§32902(k)(3)(B), it presumably knew of the existing requirement and in-

tended to replicate it. See United States v. Hynes, 467 F.3d 951, 967 (6th 

Cir. 2006) (“The Supreme Court has held that statutes containing similar 

language and having a similar underlying purpose should be interpreted 

consistently.”). That both provisions apply to heavy-duty vehicles rein-

forces this conclusion: as discussed next, stability requirements accom-

modate the longer redesign cycles of heavy-duty vehicles. 

3. Requiring that heavy-duty standards remain constant for 

three years also comports with Congress’s objective. In enacting EISA, 

Congress sought to ensure that new fuel-economy standards were feasi-

ble. See, e.g., 121 Stat. at 1505 (calling for a study to evaluate how the 

technologies forced by fuel-economy standards can “practically” be “inte-

grated”). The “regulatory stability” requirement advances that goal. Most 

notably, it applies to “heavy-duty vehicles,” which “have longer redesign 

cycles” than other vehicles. JA__[CEA.31]; see JA__[89Fed.Reg.52,780]. 
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Given the less-frequent redesign cycles, manufacturers would have more 

“difficulty meeting standards that ratchet up every year,” so Congress 

provided them with a minimum time at a given stringency. 

JA__[CEA.31]. 

NHTSA waves away these practicality concerns by pointing to man-

ufacturers’ ability to use credit banking. JA__[89Fed.Reg.52,781]. But 

Congress did not accommodate feasibility concerns just by allowing man-

ufacturers to average their compliance over time. Congress required the 

agency to set the same standard for at least three years. NHTSA failed 

to do so here, and its standards are unlawful. 

CONCLUSION 

 For these reasons, the rule should be vacated. 
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49 U.S.C. §32901 Definitions 

(a) General.—In this chapter— 
  

*** 

(6) “average fuel economy standard” means a performance standard 
specifying a minimum level of average fuel economy applicable to a 
manufacturer in a model year. 

  
*** 

(8) “dedicated automobile” means an automobile that operates only on 
alternative fuel. 
  

(9) “dual fueled automobile” means an automobile that— 
  

(A) is capable of operating on alternative fuel or a mixture of biodiesel 
and diesel fuel meeting the standard established by the American So-
ciety for Testing and Materials or under section 211(u) of the Clean 
Air Act (42 U.S.C. 7545(u)) for fuel containing 20 percent biodiesel 
(commonly known as “B20”) and on gasoline or diesel fuel; 
  

(B) provides equal or superior energy efficiency, as calculated for the 
applicable model year during fuel economy testing for the United 
States Government, when operating on alternative fuel as when oper-
ating on gasoline or diesel fuel; 
  

(C) for model years 1993-1995 for an automobile capable of operating 
on a mixture of an alternative fuel and gasoline or diesel fuel and if 
the Administrator of the Environmental Protection Agency decides to 
extend the application of this subclause, for an additional period end-
ing not later than the end of the last model year to which section 
32905(b) and (d) of this title applies, provides equal or superior energy 
efficiency, as calculated for the applicable model year during fuel econ-
omy testing for the Government, when operating on a mixture of 
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alternative fuel and gasoline or diesel fuel containing exactly 50 per-
cent gasoline or diesel fuel as when operating on gasoline or diesel fuel; 
and 
  

(D) for a passenger automobile, meets or exceeds the minimum driv-
ing range prescribed under subsection (c) of this section. 

  

(10) “fuel” means— 
  

(A) gasoline; 
  

(B) diesel oil; or 
  

(C) other liquid or gaseous fuel that the Secretary decides by regula-
tion to include in this definition as consistent with the need of the 
United States to conserve energy. 

  

(11) “fuel economy” means the average number of miles traveled by an 
automobile for each gallon of gasoline (or equivalent amount of other 
fuel) used, as determined by the Administrator under section 32904(c) 
of this title. 

  
*** 
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49 U.S.C. §32902 Average fuel economy standards 

(a) Prescription of standards by regulation.—At least 18 months 
before the beginning of each model year, the Secretary of Transportation 
shall prescribe by regulation average fuel economy standards for auto-
mobiles manufactured by a manufacturer in that model year. Each stand-
ard shall be the maximum feasible average fuel economy level that the 
Secretary decides the manufacturers can achieve in that model year. 
  

(b) Standards for automobiles and certain other vehicles.— 
  

(1) In general.—The Secretary of Transportation, after consultation 
with the Secretary of Energy and the Administrator of the Environmen-
tal Protection Agency, shall prescribe separate average fuel economy 
standards for— 

  

(A) passenger automobiles manufactured by manufacturers in each 
model year beginning with model year 2011 in accordance with this 
subsection; 
  

(B) non-passenger automobiles manufactured by manufacturers in 
each model year beginning with model year 2011 in accordance with 
this subsection; and 
  

(C) work trucks and commercial medium-duty or heavy-duty on-high-
way vehicles in accordance with subsection (k). 

  

(2) Fuel economy standards for automobiles.— 
  

(A) Automobile fuel economy average for model years 2011 through 
2020.—The Secretary shall prescribe a separate average fuel economy 
standard for passenger automobiles and a separate average fuel econ-
omy standard for non-passenger automobiles for each model year be-
ginning with model year 2011 to achieve a combined fuel economy 
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average for model year 2020 of at least 35 miles per gallon for the total 
fleet of passenger and non-passenger automobiles manufactured for 
sale in the United States for that model year. 
  

(B) Automobile fuel economy average for model years 2021 through 
2030.—For model years 2021 through 2030, the average fuel economy 
required to be attained by each fleet of passenger and non-passenger 
automobiles manufactured for sale in the United States shall be the 
maximum feasible average fuel economy standard for each fleet for 
that model year. 
  

(C) Progress toward standard required.—In prescribing average fuel 
economy standards under subparagraph (A), the Secretary shall pre-
scribe annual fuel economy standard increases that increase the ap-
plicable average fuel economy standard ratably beginning with model 
year 2011 and ending with model year 2020. 

  

(3) Authority of the Secretary.—The Secretary shall— 
  

(A) prescribe by regulation separate average fuel economy standards 
for passenger and non-passenger automobiles based on 1 or more ve-
hicle attributes related to fuel economy and express each standard in 
the form of a mathematical function; and 
  

(B) issue regulations under this title prescribing average fuel economy 
standards for at least 1, but not more than 5, model years. 

  

(4) Minimum standard.—In addition to any standard prescribed pur-
suant to paragraph (3), each manufacturer shall also meet the mini-
mum standard for domestically manufactured passenger automobiles, 
which shall be the greater of— 

  

(A) 27.5 miles per gallon; or 
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(B) 92 percent of the average fuel economy projected by the Secretary 
for the combined domestic and non-domestic passenger automobile 
fleets manufactured for sale in the United States by all manufacturers 
in the model year, which projection shall be published in the Federal 
Register when the standard for that model year is promulgated in ac-
cordance with this section. 

  

(c) Amending passenger automobile standards.—The Secretary of 
Transportation may prescribe regulations amending the standard under 
subsection (b) of this section for a model year to a level that the Secretary 
decides is the maximum feasible average fuel economy level for that 
model year. Section 553 of title 5 applies to a proceeding to amend the 
standard. However, any interested person may make an oral presenta-
tion and a transcript shall be taken of that presentation. 
  

(d) Exemptions.— 

(1) Except as provided in paragraph (3) of this subsection, on applica-
tion of a manufacturer that manufactured (whether in the United 
States or not) fewer than 10,000 passenger automobiles in the model 
year 2 years before the model year for which the application is made, 
the Secretary of Transportation may exempt by regulation the manu-
facturer from a standard under subsection (b) or (c) of this section. An 
exemption for a model year applies only if the manufacturer manufac-
tures (whether in the United States or not) fewer than 10,000 passenger 
automobiles in the model year. The Secretary may exempt a manufac-
turer only if the Secretary— 

  

(A) finds that the applicable standard under those subsections is more 
stringent than the maximum feasible average fuel economy level that 
the manufacturer can achieve; and 
  

(B) prescribes by regulation an alternative average fuel economy 
standard for the passenger automobiles manufactured by the ex-
empted manufacturer that the Secretary decides is the maximum 
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feasible average fuel economy level for the manufacturers to which the 
alternative standard applies. 

  

(2) An alternative average fuel economy standard the Secretary of 
Transportation prescribes under paragraph (1)(B) of this subsection 
may apply to an individually exempted manufacturer, to all automo-
biles to which this subsection applies, or to classes of passenger auto-
mobiles, as defined under regulations of the Secretary, manufactured 
by exempted manufacturers. 
  

(3) Notwithstanding paragraph (1) of this subsection, an importer reg-
istered under section 30141(c) of this title may not be exempted as a 
manufacturer under paragraph (1) for a motor vehicle that the im-
porter— 

  

(A) imports; or 
  

(B) brings into compliance with applicable motor vehicle safety stand-
ards prescribed under chapter 301 of this title for an individual under 
section 30142 of this title. 

  

(4) The Secretary of Transportation may prescribe the contents of an 
application for an exemption. 

  

(e) Emergency vehicles.— 

(1) In this subsection, “emergency vehicle” means an automobile man-
ufactured primarily for use— 

  

(A) as an ambulance or combination ambulance-hearse; 
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(B) by the United States Government or a State or local government 
for law enforcement; or 
  

(C) for other emergency uses prescribed by regulation by the Secretary 
of Transportation. 

  

(2) A manufacturer may elect to have the fuel economy of an emergency 
vehicle excluded in applying a fuel economy standard under subsection 
(a), (b), (c), or (d) of this section. The election is made by providing writ-
ten notice to the Secretary of Transportation and to the Administrator 
of the Environmental Protection Agency. 

  

(f) Considerations on decisions on maximum feasible average 
fuel economy.—When deciding maximum feasible average fuel econ-
omy under this section, the Secretary of Transportation shall consider 
technological feasibility, economic practicability, the effect of other motor 
vehicle standards of the Government on fuel economy, and the need of 
the United States to conserve energy. 
  

(g) Requirements for other amendments.— 

(1) The Secretary of Transportation may prescribe regulations amend-
ing an average fuel economy standard prescribed under subsection (a) 
or (d) of this section if the amended standard meets the requirements of 
subsection (a) or (d), as appropriate. 
  

(2) When the Secretary of Transportation prescribes an amendment un-
der this section that makes an average fuel economy standard more 
stringent, the Secretary shall prescribe the amendment (and submit the 
amendment to Congress when required under subsection (c)(2) of this 
section) at least 18 months before the beginning of the model year to 
which the amendment applies. 
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(h) Limitations.—In carrying out subsections (c), (f), and (g) of this sec-
tion, the Secretary of Transportation— 
  

(1) may not consider the fuel economy of dedicated automobiles; 
  

(2) shall consider dual fueled automobiles to be operated only on gaso-
line or diesel fuel; and 
  

(3) may not consider, when prescribing a fuel economy standard, the 
trading, transferring, or availability of credits under section 32903. 

  

(i) Consultation.—The Secretary of Transportation shall consult with 
the Secretary of Energy in carrying out this section and section 32903 of 
this title. 
  

(j) Secretary of Energy comments.— 

(1) Before issuing a notice proposing to prescribe or amend an average 
fuel economy standard under subsection (a), (c), or (g) of this section, 
the Secretary of Transportation shall give the Secretary of Energy at 
least 10 days from the receipt of the notice during which the Secretary 
of Energy may, if the Secretary of Energy concludes that the proposed 
standard would adversely affect the conservation goals of the Secretary 
of Energy, provide written comments to the Secretary of Transportation 
about the impact of the standard on those goals. To the extent the Sec-
retary of Transportation does not revise a proposed standard to take 
into account comments of the Secretary of Energy on any adverse im-
pact of the standard, the Secretary of Transportation shall include those 
comments in the notice. 

  

(2) Before taking final action on a standard or an exemption from a 
standard under this section, the Secretary of Transportation shall no-
tify the Secretary of Energy and provide the Secretary of Energy a rea-
sonable time to comment. 
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(k) Commercial medium- and heavy-duty on-highway vehicles 
and work trucks.— 
  

(1) Study.—Not later than 1 year after the National Academy of Sci-
ences publishes the results of its study under section 108 of the Ten-in-
Ten Fuel Economy Act, the Secretary of Transportation, in consultation 
with the Secretary of Energy and the Administrator of the Environmen-
tal Protection Agency, shall examine the fuel efficiency of commercial 
medium- and heavy-duty on-highway vehicles and work trucks and de-
termine— 

  

(A) the appropriate test procedures and methodologies for measuring 
the fuel efficiency of such vehicles and work trucks; 
  

(B) the appropriate metric for measuring and expressing commercial 
medium- and heavy-duty on-highway vehicle and work truck fuel effi-
ciency performance, taking into consideration, among other things, 
the work performed by such on-highway vehicles and work trucks and 
types of operations in which they are used; 
  

(C) the range of factors, including, without limitation, design, func-
tionality, use, duty cycle, infrastructure, and total overall energy con-
sumption and operating costs that affect commercial medium- and 
heavy-duty on-highway vehicle and work truck fuel efficiency; and 
  

(D) such other factors and conditions that could have an impact on a 
program to improve commercial medium- and heavy-duty on-highway 
vehicle and work truck fuel efficiency. 

  

(2) Rulemaking.—Not later than 24 months after completion of the 
study required under paragraph (1), the Secretary, in consultation with 
the Secretary of Energy and the Administrator of the Environmental 
Protection Agency, by regulation, shall determine in a rulemaking 
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proceeding how to implement a commercial medium- and heavy-duty 
on-highway vehicle and work truck fuel efficiency improvement pro-
gram designed to achieve the maximum feasible improvement, and 
shall adopt and implement appropriate test methods, measurement 
metrics, fuel economy standards, and compliance and enforcement pro-
tocols that are appropriate, cost-effective, and technologically feasible 
for commercial medium- and heavy-duty on-highway vehicles and work 
trucks. The Secretary may prescribe separate standards for different 
classes of vehicles under this subsection. 
  

(3) Lead-time; regulatory stability.—The commercial medium- and 
heavy-duty on-highway vehicle and work truck fuel economy standard 
adopted pursuant to this subsection shall provide not less than— 

  

(A) 4 full model years of regulatory lead-time; and 
  

(B) 3 full model years of regulatory stability. 
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